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A BRIEF SURVEY OF EQUITY JURISDICTION. 


IV. 


T may have occurred to the reader to ask why the jurisdiction 
exercised by equity over contracts and other obligations is 


designated as specific performance, since equity always exercises 
its jurisdiction by compelling performance, and always makes 
such performance as specific as it is practicable to make it, and 





1 Continued from Vol. I., p. 387. 

In discussing, in the preceding article (p. 377, n. 2), the effect of an agreement to 
convey property, in changing the equitable ownership of the property agreed to he 
conveyed, the writer had his mind entirely upon bilateral agreements for the purchase 
and sale of property, and it did not occur to him to call attention to the difference, 
in respect to the question under discussion, between such agreements and a unilateral 
agreement to convey property. It seems that an agreement of the latter kind, 7.e., 
an agreement to convey property already paid for (see Rayner v. Preston, 14 Ch. 
D. 297, 18 Ch. D. 1), would have the effect of changing the equitable ownership 
of the property immediately, by making the vendor a trustee for the vendee; and, there- 
fore, any subsequent injury to the property by the act of God would fall upon the vendee. 
The latter has parted with his money, and he has acquired nothing in exchange for it but 
a right to a conveyance of the property. If the vendor be ready and willing to execute 
such conveyance in proper form, that is all that the vendee can require of him; and the 
fact that, since the payment of the money and the making of the agreement, the property 
has been injured by the act of God will not enable the vendee either to recover back his 
money, or to recover damages for a breach of the agreement. A bill to compel the per- 
formance of such an agreement has indeed the characteristics of a bill by a cestuc gue 
trust against a trustee, rather than of a bill for the specific performance of a contract. 
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since the performance which equity enforces, in cases of contracts 
and other obligations, is no more specific than it is in other cases. 
The answer to this question seems to be that the term “ specific 
performance” is used, not to indicate the nature of the relief given 
by equity, but to indicate the reason and the object of the juris- 
diction assumed by equity, — the reason being that a compensa- 
tion in money is an inadequate remedy, and the object therefore 
being to afford a remedy by way of specific performance or 
specific reparation. In other words, the term “ specific perform- 
ance” is used, not to indicate that the relief given by equity in 
such cases differs from the relief which equity gives in other 
cases, but to mark the distinction between the relief given by 
equity and the relief given at lawin such cases. Accordingly, 
when (as is often the case) equity assumes jurisdiction over con- 
tracts and other obligations, not because a compensation in money 
is an inadequate remedy for a breach, but for some other reason, 
—when in fact the relief given is the same in equity as at law, 
namely, a compensation in money, — the jurisdiction is never 
designated by the term “ specific performance.” 

The preceding article comprised all that it was proposed to say 
upon the subject of specific performance; but it remains to speak 
of three important classes of cases in which equity assumes juris- 
diction over contracts or other obligations, and yet gives no other 
relief than a compensation in money; namely, first, bills for an 
account; secondly, bills in the nature of an action of assumpsit, or 
bills of equitable assumpsit; thirdly, creditors’ bills, z.¢., bills filed 
by creditors of persons deceased against the executors or adminis- 
trators of the debtors to compel the payment of the debts. 


BILLS FOR AN ACCOUNT. 


Every bill for an account must be founded upon an _ obli- 
gation to render an account. What then is the nature of 
such an obligation, and when does it exist? In strictness this 
question does not belong to the subject of these articles; 
but the obligation to render an account is so little understood, 
that a knowledge of it cannot properly be assumed. It was 
formerly well enough understood by common-law lawyers, but, 
with the disuse of the action of account, nearly all knowledge of 
it has been lost by them. It might be supposed that what com- 
mon-law lawyers ceased to know in this regard, equity lawyers 
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would have learned; but such is not the fact. Partly from an in- 
disposition among equity lawyers to study common-law learning, 
which common-law lawyers regard as obsolete, and partly for 
another reason, the obligation to account has never been well 
understood by equity lawyers. The other reason is the wide, in- 
determinate, and vague sense in which the term “ account” has 
always been used in equity. It has been usual to call all bills in 
equity which may involve a reference to a master to take an 
account of any kind or for any purpose (and such bills are many 
in number and very diverse in character) bills for an account, 
especially as often as it has been found necessary to give them 
that name in order to sustain them in point of jurisdiction; and 
the fact has not been recognized that such bills are true bills for 
an account only when they are founded upon a legal obligation to 
render an account, and that in all other cases they rest upon some 
other principle in point of jurisdiction. 

The obligation to render an account is not founded upon con- 
tract, but is created by law independently of contract. Of course 
there may be in terms a promise or a covenant to render an ac- 
count, ora bond may be upon the condition that the obligor 
render an account, and such promise,’ covenant,’ or bond * may 
support an action at law, but neither of them will ever create an 
obligation to account, any more than a promise to pay a definite 
sum of money will create a debt; for if the facts from which the 
law raises such an obligation do not exist, the obligation will not 
exist, notwithstanding such promise, covenant, or bond; and if 
such facts do exist, the law will raise the obligation to account in- 
dependently of the promise, covenant, or bond, and the latter will 
be entirely collateral to the former.‘ 

What then are the facts which must exist in order to induce the 
law to raise an obligation to account? First, the person upon 
whom such an obligation is sought to be imposed (and whom we 
will call the defendant) must have received property of some kind 
not belonging to himself; for otherwise he will have nothing to 





1 Spurraway v. Rogers, 12 Mod. 517; Wilkin v. Wilkin, 1 Salk. 9, 1 Show. 71, 
Comb. 149, Carth. 89; Owston v. Ogle, 13 East, 538; Topham v. Braddick, 1 Taunt. 572. 

? Barker v. Thorold, 1 Wms. Saund. 47. 

3 Vere v. Smith, 2 Lev. 5, 1 Ventr. 121; Anon. 1 L. P. R. (1st ed.), 32. 

“1 Rol. Abr., Accompt (A), pl. 5, 8; Hawkins v. Parker, 2 Bulstr. 256, 1 Rol. Abr., 
Accompt (A), pl. 15, 1 Rol. Rep. 52; Anon., Dyer, 51, pl. 14. See Bro. Abr., Accompt, 
pl. 60. 
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account for or to render an account of. At common law there 
are only three classes of persons who can incur an obligation to 
account; namely, guardians, bailiffs, and receivers; and a guar- 
dian, a bailiff, or a receiver is a person who receives property 
belonging to another. As to a guardian or a receiver this is 
obvious; and it is equally true as to a bailiff. Indeed, “ bailiff” 
has the same derivation and the same meaning as “ bailee,” each 
of them signifying a person to whom property is bailed or 
delivered. 

If such be the rule at common law, of course the rule in equity 
must be the same in substance; for it is the common law that 
creates the obligation, the enforcement of it being alone the func- 
tion of equity. It is not, indeed, necessary in equity to describe 
a defendant as a guardian, a bailiff, or a receiver, in order to 
maintain a bill against him for an account; nor is it necessary to 
show that he is one of these rather than another; but it is indis- 
pensable that he have in truth the qualities of one, of two, or of all 
three of these classes of persons. 

The distinctions between a bailiff and a receiver are important. 
A receiver is one who receives money belonging to another for the 
sole purpose of keeping it safely and paying it over to its owner. 
If the thing received be anything else than money, the receiver is 
a bailiff; and so he is, though the thing received be money, if he 
have any other duty to perform respecting it than that of keeping 
it safely and paying it over, — if, ¢,¢., he be bound to employ it 
for the profit of its owner; and hence the rule that a receiver ad 
merchandisandum is a bailiff.1 Moreover, whether a person be 
accountable for property as a bailiff or as a receiver depends upon 
the original receipt, and not upon the state of things existing at 
the time when the question arises. Therefore, one who has re- 
ceived property as a bailiff is still a bailiff, though the property 
have all been converted into money, and the only duty remaining 
be to pay the money over to its owner.? In short, “once a 
bailiff, always a bailiff” is the rule. 

. The term “ bailiff” is not in popular use in this country; and 
even in England its popular use, as applied to persons who are 





1 1 Rol. Abr., Accompt (O), pl. 4,5. “If a writ be against the defendant as receiver, 
a declaration upon a receipt ad merchandisandum, for which he is chargeable as bailiff, 
is not good.” Com. Dig., Accompt (E. 2). 


* 1 Rol. Abr., Accompt (F), pl. 2, 3; Bro, Abr., Accompt, pl. 53. 
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under an obligation to account, is confined to persons who have 
charge of land belonging to others, and who are accountable for the 
rents and profits of such land.’ Still, in law, both in England and 
in this country, every factor or commission-merchant is a bailiff in 
respect to the goods consigned to him for sale.” 

Secondly, the person seeking to impose the obligation (and 
whom we will call the plaintiff) must be the owner of the property 
in respect to which the obligation is sought to be imposed. In 
other words, ownership by the plaintiff must concur with posses- 
sion by the defendant. Until these two things co-exist, the obliga- 
tion to account cannot exist; and when they cease to co-exist, the 
obligation to account will cease to exist. If, therefore, the property 
be received by the defendant under such circumstances that it be- 
comes his own the moment he receives it, though it belonged to 
the plaintiff up to that moment, no obligation to account will ever 
arise. Thus, when the defendant receives money belonging to the 
plaintiff, but receives it under such circumstances that he has a 
right to appropriate it to his own use, making himself a debtor to 
the plaintiff to the same amount, and the defendant exercises such 
right, the receipt of the money will create a debt, — not an obli- 
gation to account. So if the plaintiff’s title to the property be 
transferred to the defendant, after the latter has received it and 
become accountable to the plaintiff for it, the defendant’s account- 
ability for the property will from that moment cease. Thus, if the 
defendant sell property as the plaintiff’s factor, receive the pro- 
ceeds of the sale and appropriate them to his own use, debiting 
himself with their amount, his accountability will thereupon cease, 
provided he had a right to do what he has done; and he will 
thenceforth be a debtor only; z.¢., he will be accountable up to the 
moment when the property became his, and from that moment 
he will cease to be accountable and will become a debtor. 

Thirdly, the defendant must not receive the property as a mere 
bailee. If, therefore, the property consist of land or of goods, the 
defendant must receive it either for the purpose of converting it 
into money by sale, or for the purpose of employing it in such a 
way that it may yield a profit or income for the benefit of the owner. 





1 And this popular meaning seems to have once been the legal meaning. See 1 Vin. 
Abr., Account (X), pl. 1; Anon., Keilw. 114, pl. 51. 

2 See Godfrey v. Saunders, 3 Wilson, 73, where a factor was sued and declared 
against as a bailiff. 











246 HARVARD LAW REVIEW. 


When the property consists of goods, a sale is the more common 
object of the defendant’s employment; when it consists of land, 
the more common object is the receipt of the rents and profits. 
When the object is a sale, the defendant is accountable for the 
corpus of the property received; when the object is the receipt of 
the rents and profits or other income, the defendant is accountable 
only for the latter. When the object is a sale, the only measure 
of the defendant’s accountability is the property received by him; 
when the object is the receipt of the rents and profits or other 
income, the defendant’s accountability is measured by the length 
of time that his employment has continued, as well as by the 
property received by him. 

If the property received consist of money, the defendant must 
not be bound to restore to the plaintiff the identical coin received 
by him; for, if he is, he will be a mere bailee, e¢.g., if the money 
be sealed up in a bag.! So he must not, as has been seen, have 
a right to appropriate the money received to his own use, for then 
he can be only a debtor. But he must receive the money either 
to keep for the plaintiff, or to employ for the plaintiff's benefit; 
and yet his obligation must be capable of being discharged by re- 
turning to the plaintiff (not the identical money received, but) any 
money equal in amount to the sum received. For money cannot 
possibly be employed so as to yield a profit or income, without 
losing its identity; and though it may be so kept as to preserve 
its identity, yet the duty of so keeping it will, as has been 
seen, make the keeper a mere bailee. Moreover, such a mode of 
keeping money is very unusual, and such a mode of keeping 
another person’s money would presumptively be very improper, 
for the recognized mode of keeping money is to deposit it with a 
banker; and yet by so depositing it its identity is lost, for the 





1 “Tf one receive to my use money sealed up in a bag, as my servant, account does 
not lie against him.” F.N.B.116Q,n.(d). “If £40 is delivered to render account, 
account lies well; but if it is delivered to re-bail when defendant is required, account lies 


not, but detinue.” Bro. Abr., Accompt, pl. 51. “If money be delivered to render an 
account, account lies; but if it was delivered to keep until the plaintiff shall require it, 
account doth not lie, but detinue.” Brownl. 26. 


“In account as receiver, it is a good 
plea in bar that the money was delivered to him to carry to London to a Lombard, to 
make exchange, and to receive letters of exchange, and to send them to plaintiff, which he 
had done accordingly. For this is equivalent to saying that he never was his receiver 
to render account; for this was delivered to him to exchange, and not to render ac- 


count.” 1 Rol. Abr., Accompt (M), pl. 7. Compare 1 Rol. Abr., Accompt (N), 
pl. 14. See, also, F, N. B. 119 D, n, (d). 
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moment it is deposited it becomes the property of the banker, the 
latter becoming indebted to the depositor in the same amount. 

It will be seen, therefore, that in respect to the question under 
consideration, money differs from land or goods in at least three 
particulars: first, a receiver of money frequently becomes a debtor 
instead of a bailee, though the object for which he is made receiver 
is safe custody merely, as in the case of a banker; secondly, a re- 
ceiver of money, not being a banker, may be, and commonly is, 
accountable for the money received, though he receive it for safe 
custody merely, because, though not a debtor, yet he is not bound 
to preserve the identity of the money received; thirdly, a receiver 
of money, if accountable at all, is always accountable for the cor- 
pus, since it is impossible that a receiver of money should be 
bound to return the identical money received, and yet be bound 
to account for profits made by employing the money. 

One who receives money for which he is accountable may 
always deposit it with a banker, and in that respect he is like one 
who receives money for which he becomes a debtor; but, unlike 
the latter, he must never mix the money for which he is account- 
able with his own money; and, therefore, he must always deposit 
the former to a separate account. 

The measure of accountability in case of money received for 
safe custody merely is the amount of money received. The 
receiver is not accountable for profits, for he has no authority to 
employ the money.! Of course he is not bound to pay interest, 
z.¢., out of his own pocket; for an obligation to pay interest 
would imply that he is a debtor. The measure of accountability 
in case of money received for the purpose of employing it for the 
benefit of the plaintiff is the amount of money received, and also 
the length of time that the defendant has had it. 

Fourthly, in order that one may be accountable for property, he 
must have received it into his possession and under his control; it 
is not sufficient that he merely have the custody of it as the 
servant of the owner.? Nor does this distinction depend at all 





1In account as receiver, where he is not to merchandise, he is not to account for 
profit; a/iter, if the receipt was to merchandise, for then he hath a warrant to gain or 
lose. 1 Rol. Abr., Accompt (QO), pl. 14, 15. 

* Account “does not lie where a man has only a bare custody as a shepherd.” Com. 
Dig., Accompt (D). “In account against a bailiff, it is a good plea that he was servant 
to the plaintiff to drive his plough, and had his cattle for the drawing of his plough, 
absque hoc that he was his bailiff in other manner, because he is not accountable for this 
occupation.” 1 Rol. Abr., Accompt (L), pl. 5. 
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upon whether the servant be of low grade or of high grade. He 
may be a menial servant, or he may be the chief financial officer 
of a corporation, of a municipal body, or even of a sovereign 
State; yet, if his only possession is his employer’s possession, he 
is not technically accountable.! 

One need, however, have possession only of that for which he 
is accountable. If, therefore, one is accountable only for the rents 
and profits or other income of property, he need not have the 
legal possession of the corpus of that property. Indeed, a bailiff 
of land, as such, never has the legal possession of the land itself, 
but he does have the possession of the rents and profits received 
by him.? So one may be autlforized to sell and convey land, and 
to deliver possession of it to the purchaser, without ever having 
possession of the land himself; and yet he will be accountable for 
the proceeds of such sale if he be authorized to receive them 
into his possession and he do receive them accordingly. In such 
a case, however, it seems that the obligation to account does not 
arise until the proceeds of the sale are received, or at least not till 
the sale is made. 

Lastly, there must be a fiduciary relation between the plaintiff 
and the defendant, or, as the books of the common law express 
it, there must be a privity between them. This requirement dis- 
poses at once of all cases in which the defendant has acquired his 
possession wrongfully, or in assertion of a right to the posses- 
sion,® or even without the plaintiff's permission, though without 
any wrongful or hostile intention.* If, however, he obtain pos- 
session on the plaintiff's behalf, and as his representative, though 





1 The subjects of larceny and embezzlement furnish good illustrations of the distinc- 
tion between possession and custody. One cannot be convicted of larceny, though he 
may be convicted of embézzlement, in respect to property of which he has the legal pos- 
session. On the other hand, one cannot be convicted of embezzlement, though he may 
be convicted of larceny, in respect to property of which he has the mere custody as the 
servant of the owner. Commonwealth v. Berry, 99 Mass. 428. 

* Though a bailiff of land is accountable only for the rents and profits of the land, 
and not for the land itself, yet it is not necessary, in order to render him accountable, 
that he should have actually received rents and profits. The reason is, that he is account- 
able, not only for the rents and profits actually received by him, but for what, with reason- 
able diligence, he might have received. To that extent, therefore, a bailiff of land is an 
exception to the rule that, in order to render A accountable to B, he must have received 
possession of property belonging to B. 

_# Anon., 1 Leon. 266.—“ Account does not lie where a man claims the property.” 
Com. Dig., Accompt (D). 
* Tottenham v. Bedingfield, 3 Leon. 24, Owen, 35, 83. 
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without any actual authority, the plaintiff may adopt and ratify 
his acts, and thus establish privity between him and the plaintiff. 
So if A collect a debt due to me, it has been held that I may elect 
whether I will compel the debtor to pay the debt to me, notwith- 
standing that he has paid it to A, or whether I will adopt the act 
of A, and compel him to account to me for the money col- 
lected ;? for, though A has received the money, yet he has not 
done any wrong to me, as it is not my money until it is paid to 
me; and when no wrong is done to me, I may make a privity by 
my consent.® 

If money be delivered by A to B in order that it may be de- 
livered by B to C,‘ or if it be delivered by A to B to the use of 
C,5 it has often been held that B will be accountable to C. If, 
however, he fail to deliver the money to C, he will be accountable 
for it to A.® 





1 « Where a man takes upon him of his own head to be my bailiff, account lies.” Bro. 
Abr., Accompt, pl. 8. “If a man claims to be guardian of an infant, and is not, and 
enters and occupies, action of waste lies, and therefore action of account, as it seems; 
and contra where he enters as trespasser. Note a difference.” Bro. Abr., Accompt, 
pl. 93. “If a man enter into my land to my use, and receive the profits thereof, I shall 
have an account against him as bailiff.” F.N. B. 117 A. 

2 “Tf a man receive the rent due from my lessee for life, or my tenants, account lies 
against him as receiver.” 1 Rol. Abr., Accompt (H), pl. 2. “If a man receive my 
rent of my tenants without my assent, yet I shall charge him by the possession and by 
the receipt. Per Bryan, C. J. Andsosee that never his receiver to render account shall 
not serve in this case for him.” Bro. Abr., Accompt, pl. 65; 1 Vin. Abr., Account (A), 
pl. 7, note. 

3 Tottenham v. Bedingfield, 3 Leon. 24, er Manwood, J. 

“7 command you to receive my rents and deliver them to Lord Dyer, he shall have 
account against you; yet he did not bail the money.” Per Lord Brooke, in Paschall v. 
Keterich, Dyer, 152, note. “If a man deliver money to you to pay to me, I shall have 
account for this against you.” 1 Rol. Abr., Accompt (A), pl. 6; 1 Vin. Abr., Account 
(A), pl. 6. 

5 « A man shall have a writ of account against one as bailiff or receiver, where he was 
not his bailiff or receiver; for if a man receive money for my use, I shall have an account 
against him as receiver; or if a man deliver money to one to deliver over to me, I shall 
have an account against him as my receiver.” F.N.B.116Q. “If £10 be paid to 
W. N. to my use, I may have account against W.N. of it.” Bro. Abr., Accompt, pl. 61. 
And see Cocket v. Robston, 3 Leon. 149, Cro. Eliz. 82. 

6 “Tt is a good plea that it was delivered to deliver over, to whom he hath delivered 
it accordingly, because he was never accountable for it but conditionally; namely, if he 

_ did not deliver it over.” 1 Rol. Abr., Accompt (M), pl. 2. “In account defendant said 
they were bailed to him to bail over to J. S., which he had done. Plaintiff said that, 
after the delivery to defendant, and before the delivery over, he commanded him to bail 
it to him; and a good replication by the best opinion; for by the delivery to the defend- 
ant, J. S. has no property in it, and therefore plaintiff may countermand it; and yet by 
this delivery to defendant, J. S. may have account, if it be not countermanded.” Bro. 
Abr., Replication, pl. 65. 
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If A be accountable to B, and B be accountable to C, this does 
not make A accountable to C for want of privity. Therefore, if 
B be the bailiff or receiver of C, and A be the deputy of B, A 
will be accountable to B alone, and B will be accountable to C, just 
as if there were no deputy. 

The privity required by the common law to support an obliga- 
tion to account was so strictly a personal relation that neither the 
right created nor the duty imposed by the obligation could be 
transferred even by an act of law; and hence, upon the death of 
the obligee, the obligation could not be enforced by his executor 
or administrator; and upon the death of the obligor, the obligation 
could not be enforced against his executor or administrator. As 
to the executor or administrator of the obligee, this rule was ab- 
rogated by early statutes ;? but as to the executor or administrator 
of the obligor, it remained in force until the passage of the well- 
known act? for the amendment of the law in 1705. It seems, 
however, that equity would enforce such an obligation against the 
executor or administrator of the obligor even before the passage 
of that statute.‘ 

It is worthy of observation that while the obligation to account 
is created by law, yet the privity without which such an obligation 
cannot exist is, as a rule, created by the parties to the obligation. 
There are, however, exceptions to that rule; for, in the case of 
guardians, the privity is created by law,° and in one class of cases 
it is created by the statute just referred to; namely, where one of 
two joint-tenants, or tenants in common, receives “ more than comes 
to his just share or proportion.” 

Such then being the facts from which the law will raise an obli- 
gation to account, the next question is, How can such an obligation 
be enforced, or what is the remedy upon such an obligation? It 





1 F, N. B. 119 B; 1 Rol. Abr., Accompt (E), pl. 4; The Queen and Painter's Case, 4 
Leon. 32; S. C., zom. Sir W. Pelham’s Case, 4 Leon. 114. 

2 Westm. 2 (13 Ed. I.), c. 23; 25 Ed. IIL, stat. 5, c. 5; 31 Ed. III., stat. 1, c. 11. 

3 4 Anne, c. 16, s. 27. 

* Co. Litt. go b, n. 5 (by Hargrave); Lee v. Bowler, Cas. ¢, Finch, 125; Holstcomb 
v. Rivers, 1 Ch. Cas. 127, 1 Eq. Cas. Abr. 5; Burgh v. Wentworth, Cary (ed. of 
1650), 54. 

5 «To maintain an action of account, there must be either a privity in deed by the 
consent of the party, for against a disseisor, or other wrongdoer, no account doth lie; 
or a privity in law, ex provistone legis, made by the law, as against a guardian, etc.” 
Co. Litt. 172 a. 
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is obvious that the only adequate remedy is specific performance, 
or at least specific reparation. An action on the case to recover 
damages for a breach of the obligation, even if such an action 
would lie, would be clearly inadequate, as it would involve the 
necessity of investigating all the items of the account for the pur- 
pose of ascertaining the amount of the damages, and that a jury 
is not competent to do. In truth, however, such an action will 
not lie.’ If, indeed, there be an actual promise to account, 
either express or implied in fact, an action will lie for the 
breach of that promise; but as such a promise is entirely col- 
lateral to the obligation to account, and as therefore a recovery 
on the promise would be no bar to an action on the obligation, it 
would seem that nominal damages only could be recovered in an 
action on the promise, or at most only such special damages as 
the plaintiff had suffered by the breach of the promise.? Besides, 
the first instance in which an action on such a promise was sus- 
tained was as late as the time of Lord Holt,? while the obligation 
to account has existed and been recognized from early times. 
Accordingly, the common law provided an action whose sole 
object was the enforcement of obligations to account, namely, the 
action of account; and the relief afforded in that action consisted 
in compelling the defendant to account with the plaintiff. It is 
true that this is a kind of relief for which the machinery and the 
methods of the common-law courts are very ill fitted, and which, 
at the present day, they never attempt to give; but they did 
attempt it in early times in the instance of the action of account, 
there being then no courts of equity. The action, unlike ordinary 
actions at law, consisted of two stages. The object of the first 
stage was to ascertain and decide whether or not the defendant 
was bound to account with the plaintiff; and, accordingly, to that 
point the pleadings were directed. The declaration charged the 
defendant with being the plaintiff’s guardian, bailiff, or receiver. 
The defendant might either deny the ‘charge (2.2., deny that he 
had ever been such guardian, bailiff, or receiver, and hence that 
he had ever incurred an obligation to account with the plaintiff), 
or he might plead an affirmative defence, namely, that the obliga- 
tion which confessedly once existed had ceased to exist, ¢.g., that 





1 Spurraway v. Rogers, 12 Mod. 517. 
? Wilkyns v. Wilkyns, Carth. 89. 
% Wilkyns v. Wilkyns, supra. 
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it had been extinguished by a release, or that it had been per- 
formed by an actual accounting with the plaintiff. This latter 
defence was set up by a plea of plene computavit, as it was called, 
t.¢., that the defendant had fully accounted with the plaintiff; and 
to establish this defence the defendant must show that he and the’ 
plaintiff had agreed upon all the items of the account, and had 
struck a balance; for an accounting must either be before a com- 
petent court, or by the act and agreement of the parties. 

If the pleadings resulted in an issue of fact, it was tried by a 
jury, as in ordinary cases; if in an issue of law, it was tried by 
the court. If the issue was decided in the defendant's favor, a 
final judgment in his favor was rendered; if in the plaintiff's favor, 
an interlocutory judgment was rendered, namely, that the defendant 
do account, guod computet. Upon this judgment being rendered, 
the defendant, unless he gave bail, was committed to prison, and 
kept in prison until the account was taken, a final judgment 
rendered, and that judgment satisfied.! 

The account was taken by auditors appointed by the court, 
who always consisted of two or more clerks of the court. The 
account commonly consisted of two classes of items, namely, 
items of charge and items of discharge. The former consisted 
of sums of money received by the defendant, and with which 
he was consequently chargeable. The latter consisted (besides 
charges for services) of sums of money paid out by the de- 
fendant on the -plaintiff’s account, and which were therefore to 
be allowed to the defendant, z.e., deducted from the amount 
with which he would otherwise be chargeable. The theory 
of these items of discharge was that they were paid by the de- 
fendant, not out of his own pocket, but out of the money in his 
hands belonging to the plaintiff; and hence they did not constitute 
independent claims in favor of the defendant and against the plain- 
tiff, butwere mere items in the account; and the only way in which 
the defendant could enforce them or avail himself of them, was 
by procuring them to be allowed in his account. And this was 
so, even though, as sometimes happened, the defendant’s payments 
exceeded his receipts, so that the balance was in the defendant’s 
favor; in which case the defendant was said to be in surplusage to 
the plaintiff. This would seem to show that a person subject to 





’ Robsert v. Andrews, Cro. Eliz. 82; Pierce v. Clark, 1 Lutw. 58. 
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an obligation to account, who had authority to make payments on 
behalf of the obligee, was entitled to bring an action of account 
against the latter, alleging that there was a balance in his favor; 
but this is doubtful upon authority.’ | 

If the money or other property for which the defendant was ac- 
countable had been lost without his fault, he was not liable for it; 
and therefore proof that it had been so lost always constituted a 
good account.’ 

When a proper account had been taken by the auditors and de- 
livered into court, if it showed a balance in the plaintiff's favor, a 
final judgment was rendered that the plaintiff recover such balance; 
but if the account showed a balance in the defendant’s favor, all 
that the court could do for him was to dismiss him with costs; it 
could not render a judgment that he recover such balance, as it 
could render such a judgment only in favor of a plaintiff. Since, 
however, the taking of the account had converted the balance in 
the defendant’s favor into a debt, the defendant could enforce pay- 
ment of it by an action of debt? or of zxdebitatus assumpsit. 

Are there any other common-law actions that will lie upon 
an obligation to account? The only other actions which it has 
ever been supposed would lie are debt and indebitatus assumpsit; 
but to sustain either of these actions, a debt is indispensable; 
and to say that an obligation to account can ever constitute 
a debt is a plain contradiction. An obligation to account may, 


indeed, be converted into a debt; and when that is done, of . 


course debt or zxdebitatus assumpsit will lie. Thus, if a defend- 
ant, having money in his hands for which he is bound to account 
to the plaintiff, appropriates or converts such money to his own 
use, the plaintiff, if the amount of the money be definite and 
certain, so that no account is necessary to ascertain its amount, 
may adopt and sanction the defendant’s wrongful act, and thus 
convert the defendant into a debtor; * and it seems that a demand 





1F,N. B. 116 Q, n. (c). 

* Vere v. Smith, 2 Lev. 5; 1 Ventr. 121. 

3 Gawton v. Lord Dacres, 1 Leon. 219; s. C., mom. Lord Dacres’ Case, Owen, 23; 
Bro. Abr., Accompt, pl. 62, Dette, pl. 130, 182, Ley Gager, pl. 62, 65. 

* Lamine v. Dorrell, 2 Ld. Raym. 1216. “If I deliver money to a man to deliver 
over, and he doth not, but converts the money to his own use, I may elect to have an 
action of account against him, or un action on my case; but a stranger hath no other 
remedy than an action of account.” er Frowyk, C.J. Anon., Keilw. 77 a, 77 b, pl. 
25, Mich. 21 H. 7. 
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of payment by the plaintiff, and a refusal or failure to pay by the 
defendant, will establish a conversion, and thus enable the plaintiff, 
at his option, to maintain debt or ixdebitatus assumpsit. In this 
class of cases, therefore, the misconduct of the defendant enables 
the plaintiff to elect between holding the defendant to his obliga- 
tion to account, and converting him into a debtor. 

There is also a class of cases in which the obligor has an elec- 
tion to convert an obligation to account into a debt, namely, the 
class of cases, before referred to, in which one who has received 
specific property, for which he is accountable, and has converted 
the same into money, is entitled to appropriate the money to his 
own use, and does so. In such cases, however, the plaintiff is still 
entitled to enforce the obligation to account for the purpose 
of ascertaining the amount for which the defendant is liable, 
though it is only as a debt that he can enforce payment of the 
amount which the defendant has rightfully appropriated to his own 
use. 

Of course both parties to an obligation to account may always 
convert such obligation into a debt, by agreeing that the obligor 
shall retain, as his own, the property for which he is accountable, 
and in exchange for it shall become indebted to the obligee in an 
agreed amount. In this way the obligation to account is wholly 
extinguished, and hence the obligee can never bring any action of 
account. Moreover, the parties often bring about this result with- 
out any actual intention to do so, namely, by settling the account 
between them, and striking a balance; for in this way the obliga- 
tion to account is completely performed and extinguished; and if 
an action of account be afterwards brought upon it, such action 
may be defeated by the plea of plene computavit. The balance 
therefore necessarily becomes a debt, and can be recovered only 
as such. In ancient times such a balance was recovered by an 
action, called an action of debt for the arrearages of an account. 
In modern times it may be recovered by an action of debt or of 
indebitatus assumpsit upon an tnsimul computassent or account 
stated. 

All the foregoing observations are, as will be seen, entirely con- 
sistent with the rule, that an obligation to account will support no 
common-law action, except an action of account; and that rule is 
believed to be subject to no exception whatever. 

Undoubtedly, the distinction between a debt and an obligation 
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to account is one which there is some danger of losing sight of, 
and this danger has been much increased by the disuse of the 
action of account. Moreover, this distinction has been much ob- 
scured by the prevalence of the zdeditatus count in assumpsit, for 
money had and received. That count, indeed, seems to have been 
framed in entire forgetfulness that any such distinction existed, 
for it alleges a legal impossibility, namely, that the defendant is 
indebted to the plaintiff for money had and received by the de- 
fendant Zo the plaintiff's use. If, in truth, the defendant is indebted 
to the plaintiff for money had and received by the defendant, it 
follows that the money was received by the defendant to his own 
use; and if the money was in truth received by the defendant to 
the plaintiff’s use, it follows that it is the plaintiff’s money, and 
that the defendant is accountable for it. And yet this inconsistency 
in the language of the count has never attracted attention. Less 
mischief, however, has resulted from it than might have been antici- 
pated; for English lawyers, acting with their usual practical good 
sense, have treated the count as alleging an indebtedness for money 
had and received, and the words “to the plaintiff’s use” have 
been disregarded. Much looseness of ideas prevailed, indeed, dur- 
ing the time of Lord Mansfield, and doubtless the instances have 
been numerous since his time in which assumpsit for money had 
and received has been allowed where account was the only proper 
action. The distinction between these two actions has, however, 
generally been recognized and maintained whenever attention has 
been properly called to it, and especially whenever substantial 
rights depended upon it. Thus in Lincoln v. Parr,’ the court 
“ declared their opinion that no evidence of account will maintain 
indebitatus, as on money delivered to a factor, who often have dis- 
charges of greater value, and so involve the court, which they will 
not allow”; ‘‘and it was said so to be ruled in Guildhall last sit- 
ting.” In Sir Paul Neal’s Case,’ it was decided by all the judges of 
England that case would not lie against a bailiff, where allowances 
and deductions are to be made, unless the account had been ad- 
justed and stated; and in Farrington v. Lee® the same doc- 
trine was held in regard to a factor; and, in the latter case, North, 





1 2 Keb. 781. 


* Cited by North, C. J., in Farrington v. Lee, Freem. 230. 
3 1 Mod. 268, 2 Mod. 311, Freem. 229, 234, 242. 
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C. J., said,’ ‘If, upon an dudebitatus assumpsit, matters are 
offered in evidence that lie in account, I do not allow them to be 
given in evidence.” In Anonymous,’ Powell, J., having said, 
“If I give money to another to buy goods for me, and he neglects 
to buy them, for this breach of trust I shall have election to bring 
debt or account,” Holt, C. J.,. answered, “If the party did not 
take it as a debt, but ad computandum or ad merchandisandum, it 
must be an account, and he shall have the benefit of an account- 
ant; which is, he may plead being robbed, which shall be a good 
plea in the last case, but not in the first.” In Poulter v. Corn- 
wall * it was virtually admitted by the court that a count in zudedi- 
tatus assumpsit for money had and received by the defendant ad 
computandum was bad on demurrer. Finally, in Thomas v. 
Thomas‘ it was held, upon great consideration, that znudebi- 
tatus assumpsit for money had and received would not lie by one 
tenant in common against his co-tenant, to recover the plaintiff’s 
share of rents received by the defendant for the land held in com- 
mon. In order to appreciate the force of this decision, it must be 
borne in mind that the plaintiff would have had no remedy at all at 
common law, unless he had appointed the defendant as his bailiff 
of his share of the land; that, without such an appointment, not 
even an action of account would have lain, for want of privity; 
but that the want of privity had been supplied by statute,® 
and hence that the defendant was liable as the plaintiff’s bailiff, 
just as if he had been actually appointed. The decision was, there- 
fore, to the effect that zadebitatus assumpsit for money had and 
received will not lie against a bailiff to recover money received by 
him as bailiff. 

Allowing indebztatus assumpsit for money had and received to lie 
upon an obligation to account, involves one of two false assump- 
tions, namely, either that such an obligation constitutes a debt, or 
that such an action will lie, though there be no debt. If the first 





1 1 Mod. 268, 270. 

2 11 Mod. 92. 

31 Salk. 9. Though the decision in this case was in the plaintiff's favor, yet it was 
rendered on a motion in arrest of judgment, and was based entirely on the ground that 
the declaration was cured by the verdict, “ for it must be intended there was proof to the 
jury that the defendant refused to account, or had done somewhat else that had rendered 
him an absolute debtor.” 


45 Exch. 28. 
5 4 Anne, ch. 16, s. 27. 
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assumption be made, the defendant will be deprived of the de- 
fence that the fund has been lost without his fault; and he will 
also be deprived of the defence that the fund, or some portion of 
it, has been expended by the defendant for the plaintiff and by 
the plaintiff's authority; unless another false assumption be made, 
namely, that money paid by the defendant out of the fund consti- 
tutes a debt in his favor, and so a defence by way of set-off or 
counter-claim. Ifthe false assumption be made that zadedztatus 
assumpsit for money had and received will lie upon an obligation 
to account, though such an obligation constitute no debt, that is 
equivalent to saying that such action shall be allowed to perform 
the function of an action of account, or of a bill in equity for an 
account. If the reader ask why not, and be not satisfied with the 
answer that to allow this would be to allow a plaintiff who has 
alleged one thing to recover upon proving a wholly different 
thing, it may be added, first, that nothing whatever would be 
gained by such a perversion of remedies; that the action of 
account eventually proved a failure, not because it was badly 
or defectively constructed, but because it attempted to accom- 
plish what was beyond the powers of common-law courts; sec- 
ondly, that the enforcement of an obligation to account necessarily 
involves two successive stages of litigation, with two sets of plead- 
ings and two trials; and that only the first of the two trials is 
before a jury, even at common law, the second being before judi- 
cial officers, namely, before auditors. To attempt, therefore, to 
enforce such an obligation by an action which has but one stage 
of litigation, but one set of pleadings, and but one trial, would be 
not only to involve the court in incredible confusion in point of 
procedure, but to compel the defendant to account before an in- 
competent and illegal tribunal, namely, a jury. Yet this seems 
to have been the idea of Lord Mansfield, if we may judge from the 
case of Dale v. Sollet.! 





1 4 Burr. 2133. The defendant in this case had collected £2,000 for the plaintiff as the 
plaintiffs agent, and he had paid over to the plaintiff all but £40, which he claimed to re- 
tain as a compensation for his services. This latter sum the plaintiff sought to recover in 
an action of assumpsit for money had and received. The defendant having pleaded only 
the general issue, the plaintiff objected that, upon that issue, the defendant could not 
avail himself of his right of retainer, but that he should have pleaded his claim for ser- 
vices as a set-off. This objection, however, was overruled, Lord Mansfield saying: “The 
plaintiff can recover no more than he is in conscience and equity entitled to: which can 
be no more than what remains after deducting all just allowances which the defendant 
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The next question is, What is the jurisdiction of equity over 
obligations to account? The action of account seems to have 
proved a failure before any regular system of equity was estab- 
lished. Certainly equity never regarded that action as an ade- 
quate remedy, and therefore it always permitted an obligation to 
account to be enforced by bill. At first, therefore, and for a long 
time, courts of equity had (what is improperly called) a concur- 
rent jurisdiction with courts of law over obligations to account. 
Actions of account were for a time revived to some extent in 
England during the present century, but, with that exception, they 
have been constantly on the decline; and now, so far as the 
writer is aware, they are everywhere either abrogated or wholly 
obsolete. Obligations to account now therefore furnish an 
instance of an important legal right with no legal remedy what- 
ever, and hence the sole remedy is in equity. Ai bill in equity for 
an account, therefore, is simply a substitute for the action of 
account. 

The proceedings upon a bill for an account are similar, in their 
main outline, to those in an action of account. Of course there 
are all those differences which distinguish all proceedings in a suit 
in equity from those in an action at law, but such differences do 


* not require to be noticed here. The question whether the defend- 


ant is bound to account is, of course, heard by a judge, instead 
of being tried by ajury. If, however, this question should be 
found to turn upon controverted facts, it would seem to be the 
right of either party to have it sent to a court of law to be tried by 
a jury.’ If it be decided that the defendant shall account, the 
court makes a decree, referring the cause to a master to take the 
account, instead of appointing auditors as at law. 

If, upon the accounting, the defendant be found to be in sur- 
plusage to the plaintiff, he is entitled to a decree against the 
plaintiff for the balance due to him. This is upon the same 
principle upon which the defendant may have a decree in his 
favor upon a bill for specific performance, and which has been 
already explained.? It would seem to follow, therefore, that a 





has a right to retain out of the very sum demanded. This is not in the nature of a cross- 
demand or mutual debt: it is a charge, which makes the sum of money received for the 
plaintiff's use so much less.” There is but one criticism to be made upon this very char- 
acteristic language, namely, that the action was izdebitatus assumpsit, — not account. 

' Note to Holstcomb v. Rivers, 1 Eq. Cases Abr. 5. 

* See Vol. I. pp. 361, 362. 
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person subject to an obligation to account, and who claims to be in 
surplusage to the obligee, may himself file a bill against the obligee 
to have his accounts taken, and to have a decree for the payment 
of such balance as shall be found to be due to him;! for other- 
wise he would seem to be without remedy, in case the obligee do 
not choose to file a bill. 

A defendant to a bill for an account, as well as a defendant in an 
action of account, may account fully by showing that all the 
property for which he was accountable has been sold, and its 
proceeds received; that, upon receiving such proceeds, he was 
entitled to appropriate them to his own use, debiting himself and 
crediting the plaintiff with their amount, and that he did so; but 
the consequences of such an accounting upon a bill for an account 
are different from what they are in an action of account; for, 
while in the latter, as we have seen, the plaintiff can obtain noth- 
ing but the accounting, and must bring a separate action of debt 
or indebitatus assumpsit to recover the debt, upon the former, the 
accounting will be followed up by a decree for the payment of the 
debt; and this is done for the purpose of avoiding a multiplicity of 
actions, equity never sending a plaintiff to a court of law to finish 
what equity has begun. 

It remains to inquire against what classes of persons a bill for 
an account will lie. The two most ancient as well as most typical 
classes are guardians (including committees of lunatics and other 
persons of unsound mind), and agents, stewards, or bailiffs of 
landed estates.’ Bills against the first of these two classes are 
much less common in this country than in England, as such per- 
sons in this country more frequently settle their accounts in 
probate courts or in other inferior and local courts. Bills against 
the second class of persons are also much less numerous in this 
country than in England, because such persons are themselves 





! There is, however, a singular dearth of authority upon the proposition stated in the 
text. In Dinwiddie v. Bailey, 6 Ves. 136, the plaintiffs counsel said (p. 139) : “There 
have been many bills of this nature [7.¢., bills for an account] by stewards for an account 
between them and their employers, as to receiving rents and paying sums of money. 
The defendants must make out that the court will not entertain a bill for an account at 
the suit of an accounting party.” Though the decision was against the plaintiff, and 
though no authority was cited in support of the statement that there had been many bills 
for an account by stewards, yet the accuracy of that statement was not questioned either 
by Lord Eldon or by the defendant’s counsel. 

* Makepeace v. Rogers, 4 De G., J. & S. 649. 
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much less numerous. In England, much the greater part of all 
the landed property in the kingdom is managed by such agents. 
They reside upon the estate for which they are agent, have an 
office or counting-house, keep a set of books, and represent the 
owner of the estate in all business transactions between him and 
his tenants. As agents they keep an account with their banker, to 
the credit of which they deposit all rents collected from the ten- 
ants of the estate, and against which they draw cheques in pay- 
ment of all expenses incurred on behalf of the estate. What 
remains represents the net income of the estate, and of course 
belongs to the owner of the estate; and any mixing by such agents 
of the owner’s money with their own is a fraud on their part." 

The largest and most important class of persons, however, 
against whom bills for an account will lie, are agents who make it 
their business, or at least a part of their business, to receive the 
property of others into their possession for the purpose of selling it, 
and who are paid for their services by a fixed commission on the 
proceeds of sales made by them. Agents of this class comprise, 
not only factors or commission merchants,” but auctioneers? (2.¢., 
when they receive into their own possession the property to be 
sold by them), stock-brokers* (z.¢., when employed to sell stocks, 
shares, or securities), bill-brokers or note-brokers,’® employed to 
sell bills of exchange or promissory notes, and book-publishers ° 
(z.¢., when they publish a book for its author, and sell it for him 
on commission). 

It may be regarded as clear that all agents of the kind just 
referred to have a right, when they receive the proceeds of property 
sold by them, to appropriate such proceeds to their own use, deb- 
iting themselves and crediting their principals with the amount 





1 See Salisbury v. Cecil, 1 Cox, 277. 

* Mackenzie v. Johnston, 4 Madd. 373. 

3 Commonwealth v. Stearns, 2 Met. 343. 

4 It seems therefore that, in King v. Rossett, 2 Y. & J. 33, the plaintiff was entitled to 
an account of the stock sold by the defendants for him. See i#/ra, n. 6. 

5 Commonwealth v. Foster, 107 Mass. 221. 

® It seems therefore that, in Barry v. Stevens, 31 Beav. 258, the plaintiff was entitled 
to an account. In that case, as in King v. Rossett, sapra, if there was thought to have 
been no good reason for filing the bill, the court could have met the justice of the case 
by requiring the plaintiff to pay costs. In each case, the plaintiff’s chief object probably 
was to obtain an injunction against an action at law brought by the defendant to recover a 
balance claimed to be due to him; and clearly the plaintiff was not entitled to that in 
either case. 
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so received and appropriated.’ The business of such agents is 
uniformly conducted on the theory that they have such a right, 
and it would not be practicable for them to conduct it on the op- 
posite theory; for if they were bound to regard the proceeds of all 
goods sold by them as belonging to the owner of the goods, it 
would be necessary for them to open a separate bank-account for 
every customer. This right, however, is strictly personal to the 
agent, and he may refrain from exercising it if he choose. It can- 
not be said, therefore, as matter of law, that the proceeds of every 
sale made by such agent become 7fso facto the property of the 
agent the moment they are received by him. Still, there is a 
presumption that they do, because there is a presumption that the 
agent exercises his right of making them his own. Consequently 
the principals of such agents have a choice of two remedies for 
recovering the proceeds of their property sold by their agents; 
namely, a bill in equity for an account of the property sold, or an 
action of debt or zudebitatus assumpsit for the recovery of the 
debt.? If there is a controversy as to the amount which the prin- 
cipal is entitled to receive, the former is the proper remedy; if 
there is not, the latter is abundantly sufficient. 

What is said in the preceding paragraph, however, has no ap- 
plication to an agent who is specially employed to sell property, 
and not as a part of his regular business; for such an agent is ac- 
countable for the proceeds of the property sold as well as for the 
property itself? 

A stock-broker who is employed to buy stocks, shares, or 
securities is not accountable to his customer for the money re- 
ceived by him for the latter; for the course of business is for the 
broker to buy in his own name and on his own credit and respon- 
sibility, and to debit his customer with the price; and then, when 
the money is received from the customer, the latter is credited 
with the amount received. And even if the customer furnish the 
money in advance of the purchase, yet the course of business is 
the same, z.¢., the broker credits the customer with the amount 





1 Scott v. Surman, Willes, 400; Dumas, ex parte, 1 Atk. 232, 234; Kirkham v. 
Peel, 44 L. T. Reports, N.s., 195; Commonwealth v. Stearns, 2 Met. 343. A different 
view was expressed by Lord Cottenham, in Foley v. Hill, 2 H. L. Cas. 28, 35, but it was 
entirely oditer. 

2 Wells v. Ross, 7 Taunt. 403. 

3 Commonwealth v. Foster, 107 Mass. 221. 
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received from the latter, and when the purchase is made, he debits 
him with the price; so that the relation between the two is never 
any other than that of debtor and creditor. 

When a book is published and sold by the publisher on his 
own account, under an agreement by him with the author to pay 
the latter either a fixed sum for every copy sold, or a fixed per- 
centage of the gross proceeds of sales, the publisher is not 


‘ accountable to the author, for the books sold (and hence their pro- 


ceeds) are the property of the publisher — not of the author; and 
the money payable to the latter is merely the price of his copy- 
right in the books sold. The relation, therefore, between the pub- 
lisher and the author in such a case is merely that of debtor and 
creditor. The same is true also of a manufacturer who works a 
patent, under an agreement with the patentee to pay him a royalty 
on all the patented articles manufactured and sold. If indeed 
the author or the patentee were by the agreement entitled specifically 
to a share of the net proceeds of sales,? he would be a co-owner of 
such net proceeds with the publisher or manufacturer, and, as the 
agreement would establish a fiduciary relation between the former 
and the latter, the former would be entitled to an account and pay- 
ment of his share. 

An insurance broker, according to the practice at Lloyds, is not 
accountable to his principal for money received by him from 
underwriters in payment of losses; for the broker effects all insur- 
ances on his own responsibility, crediting the underwriters and deb- 
iting the assured with the amount of the premiums; and, when a 
loss happens, he debits the underwriters and credits the assured 
with its amount. The broker therefore deals as a principal both 
with the underwriter and with the assured, and his relation with 
each is simply that of debtor and creditor; and the underwriter and 
the assured are strangers to each other.’ 

The relation between a banker and his customers is so plainly 
that of debtor and creditor, that one is surprised at finding that 
the former was ever supposed to be accountable to the latter; and 
yet a case was carried to the House of Lords mainly on that 
question.* Money deposited by a customer with his banker must 





1 Moxon v. Bright, L. R. 4 Ch. 292. 

® Such was the fact in the late case of Pratt v. Tuttle, 136 Mass. 233. 
3 Dinwiddie v. Bailey, 6 Ves. 136. 

* Foley v. Hill, 2 H. L. Cas. 28. 
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either become the banker’s own money or it must be a special 
deposit in his hands; and in neither case would the banker be 
accountable for the money, for in the one case he would be a mere 
debtor, and in the other he would be a mere bailee. 

Co-owners of property as such are not accountable to each other. 
Before the statute of 4 Anne, c. 16, s. 27, if land, owned (¢.g.) by 
two persons in equal but undivided shares, was under lease, and 
one of them received all the rent without the authority of the 
other, the other had no remedy at law, for want of privity; and, 
though he had a remedy in equity, it was by a bill in the nature 
of a bill for partition, and not bya bill for an account. If he 
received the other’s share of the rent by his authority and appoint- 
ment, he was bound to account for it to the latter as the latter’s 
bailiff. If the property was not under lease, and one of the co- 
owners alone occupied it, he might occupy the other’s share as 
his bailiff, or he might occupy alone, simply because the other did 
not occupy, or he might exclude the other. In the first of these 
cases, the one occupying was bound to account with the other as 
his bailiff for the profits of the other’s half of the property.’ In 
the second case, the one occupying was not liable to the other in 
any way, either at law or in equity.2, He was not accountable to 
the other, not only for want of privity between them, but also be- 
cause he had received nothing belonging to the other. In the 
third case, the one occupying was liable to the other for a tort, 
but of course he was not accountable to him. In only two of the 
five cases just stated, therefore, could either an action of account or 
a bill for an account be maintained before the statute. In which of 
the other three cases did the statute enable the action and the bill 
to be maintained? Only in the first of the five. Why in that? 
Because the only obstacle before the statute was want of privity, 
and that obstacle was removed by the statute.2 Why not in the 
last but one of the five? Because in that case there was an addi- 
tional obstacle which was not removed by the statute, namely, that 
the defendant had received nothing belonging to the plaintiff, and 





1It is on this principle that the managing owner of a vessel (called the ship’s husband) 
is accountable to his co-owners. Maclachlan, Merchant-Shipping (2d ed.), 175; Davis 
v. Johnston, 4 Sim. 539. 

2« Two joint-tenants; the one takes the whole profits; no remedy for the other, ex- 
cept it were done by agreement or promise of account.” Anon., Cary (ed. of 1820), p. 
29, June 8, 1602, 44 Eliz. 

3 See Thomas v. Thomas, 5 Exch. 28. 
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hence that he had not, in the words of the statute, received more 
than came to his just share or proportion.) 

If one of two co-owners of property authorize the other to sell 
his share and receive the proceeds of the sale, and the latter do 
so, of course he will be accountable to the former for the share 
sold; and the case will not be altered if the one who receives the 
authority sells the entire interest in the property, 7.e., his own 
share as well as the other’s share; for he will then make the sale 
in two capacities, z.¢., he will sell his own share as owner and the 
other’s share as the other’s agent. It is on this principle that, 
when a merchant in one country consigns goods to a merchant in 
another country to be sold on the joint account of the consignor 
and the consignee, the latter is accountable to the former for the 
former’s share of the goods. Such a transaction is commonly 
known as a joint adventure. The consignee acts for himself as to 
his own share of the goods, and as the other’s factor as to the 
other’s share. 

If one of two co-owners of property sell the property without 
any authority from the other, the sale will be effective as to his 
own share only (and hence the other co-owner will not be affected 
by the sale),® unless the property be of a kind which passes by 
delivery, and as to which possession proves ownership, ¢.g., money 
or negotiable securities. If the property be of this latter kind, 





1 Eason v. Henderson, 12 Q. B. 986, 17 Q. B. 701; M‘Mahon v. Burchell, 2 Ph. 127. 

? Hackwell v. Eastman, Cro. Jac. 410, 1 Rol. Rep. 421; 1 Vin. Abr., Account (E), 
pl. 2, note. In such cases the consignor often incurs, in the first instance, the entire ex- 
pense of the consignment, purchasing the goods with his own money or on his own credit, 
or furnishing them out of his own stock, and debiting the consignee with one half of the 
cost in the one case, and of the value in the other, as well as with one half of the inci- 
dental expenses of the consignment incurred by the consignor. Under such circum- 
stances, therefore, the consignee incurs a double liability to the consignor, z.¢., he 
becomes indebted to him for his own half of the goods, and accountable to him for the 
consignor’s half. Such were the circumstances in Baxter v. Hozier, 5 Bing. N. C. 288; 
and all the difficulties in that case arose from not attending to the distinction just stated. 
In fact, the consignors misconceived their remedy. Instead of bringing an action for 
an account of their own share of the goods (as to which there was no controversy), they 
should have brought an action of debt or of izdebitatus assumpsit to recover payment 
for the consignees’ share, the latter claiming that the goods were consigned to them, not 
on the joint account of the consignors and themselves, but solely as the factors of the 
consignors. 

3 “Tt was holden clear upon the evidence that if two men buy corn jointly, as bar- 
ley or the like, the one shall not have account against his fellow for the disposal of this.” 
Michael Dent’s Case, Clayton, 50, August, 13 Car. I., coram Berkeley, J. But see the 
observations of Willes, C. J., in Wheeler v. Horne, Willes, 208, 209. 
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and hence the title of the other co-owner is devested by the sale, 
he will be entitled to the same share of the proceeds of the sale 
that he had in the property before the sale; and, therefore, he can 
maintain a bill for a division of such proceeds; but he cannot, 
even in that case, maintain a bill for an account for want of privity, 
the statute of 4 Anne, c. 16, s. 27, being, it seems, not applicable 
to such a case.! 

Copartners differ from co-owners in this respect, among others, 
that, while one of two co-owners is sometimes accountable to the 
other, one of two copartners never is. The reader may be sur- 
prised at this statement, but it is believed to be strictly true. 
There are insuperable objections to a bill for an account by one 
of two copartners against the other. First, the property of which 
an account is sought is as much in the possession of the plaintiff 
as of the defendant. Secondly, the plaintiff is neither the sole 
owner of the partnership property, nor the owner of any fixed 
share of it. What, then, shall he have an account of ? Thirdly, 
if one of two copartners is accountable to the other, the other, 
pari ratione, is accountable to him; and hence we have two per- 
sons accountable to each other for the same thing and at the same 
time. Fourthly, an account by one of two copartners with the 
other will establish nothing, nor produce any result, unless the 
other also account with him. The truth is, the ordinary bill by 
one or more partners against the other or others is not a bill for 
an account, but a bill for the partition or division of the part- 
nership assets among the partners; and this explains the fact 
that such a bill cannot be maintained without a dissolution of 
the partnership.? In order to ascertain how the assets shall be 
divided, there must, indeed, be an accounting (so called); but it 
is an accounting between each partner, on the one hand, and 
the firm, considered as a distinct person, on the other hand; 
and the relation between the several partners and the firm is 
that of debtor and creditor, and is not a relation created by an 
obligation to account. 

The relation between a commercial traveller and his employer 
is merely that of debtor and creditor, even though the former be 





1 See Lindley, Partn. (4th ed.), p. 64. 

2 “No instance of an action of account brought by one partner against another is 
known to the writer.” Lindley, Partn. (4th ed.), p. 1022, n. k. 

3 Roberts v. Eberhardt, Kay, 148, 157-8. 
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paid for his services by a commission on the sales made through 
him ;? but if, by the agreement, he were entitled specifically to a 
share of the proceeds of such sales, he could maintain a bill for 
an account.” | 

A trustee is obviously under an obligation to account with his 
cestut gue trust for the trust property or its income; but this obli- 
gation is merely equitable, and therefore a bill by a cestud gue trust 
against his trustee is never a bill for an account in point of juris- 
diction. 

An executor or administrator is under a legal duty to pay or 
deliver over the personal property of his testator or intestate, after 
payment of debts, to the legatees or next of kin, and the latter 
may maintain a bill to compel a performance of this duty; but 
such a bill is not a bill for an account. The reasons why it is not 
are several, but there is one which is alone sufficient in this connec- 
tion, namely, that the jurisdiction over such bills was derived by 
equity from the canon or ecclesiastical law. If, however, a testator 
by his will give to A the proceeds of certain land which he directs 
his executor to sell, and the executor sell the same accordingly, 
and receive the proceeds, though there is no doubt that A can 
maintain a bill against the executor to recover such proceeds, it is 
not so clear what will be the true nature of such a bill in point of 
jurisdiction. The question depends upon whether the case would 
formerly have belonged to the common-law courts (in.which case 
the remedy would have been an action of account), or to the 
ecclesiastical courts, the gift being regarded as a legacy. It seems 
to be pretty well settled that the former is the correct view.® 

An attorney-at-law who collects money for a client is bound to 
pay it over to his client at the earliest opportunity; and in the 
mean time he must not mix it with his own money. A bill for 
an account will therefore lie against him. So, it seems, a sheriff 
is accountable to the judgment creditor for the proceeds of prop- 
erty levied upon and sold by the former under an execution.* In 
the case of a sheriff, however, as well as in that of an attorney, 
there is a summary remedy in the court out of which the execu- 





1 Smith v. Leveaux, 2 De G., J. & S. 1. 

2 See supra, p. 262, and n. 2. 

3 Paschall v. Keterich, Dyer, 151 b; Barker v. May, 9 B. & Cr. 489. But see Anon., 
Dyer, 264 b; Dens v. Dens, 1 Bulstr. 153. 

‘ Speake v. Richards, Hobart, 206; 1 Vin. Abr., Account (D), pl. 9. 
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tion issues, or of which the attorney is an officer, which renders 
an action or suit against either seldom necessary. Moreover, if 
an action or suit is to be brought, an action of idebitatus assump- 
sit will generally be more convenient than a suit in equity; and 
to render such an action available, it seems only necessary for the 
plaintiff to make a demand before suing. 

A stakeholder is clearly not entitled to debit himself with the 
stakes received by him, and therefore he is accountable for them; * 
and, though here also an action of zudebitatus assumpsit will gen- 
erally be more convenient than a bill for an account, yet a pre- 
vious demand ought to be a necessary condition of maintaining 


such an action. 
C. C. Langdell. 
CAMBRIDGE, 
[To be continued.] 





LIMITATIONS IMPOSED BY THE FEDERAL CON- 
STITUTION ON THE RIGHT OF THE STATES 
TO ENACT QUARANTINE LAWS. 





I, 


HE subject will be treated in the following order: — 
(1.) The nature of quarantine laws, and their classifica- 
tion in our constitutional law. This involves 

(2.) The nature of the police power, and its distribution in 
our system of government. 

(3.) The limitations imposed by the Constitution upon the 
police power of the States, applicable to quarantine laws. Under 
this head will be considered the effect of the power of Congress to 
regulate commerce; upon the rights of the States to enact these 
laws; when State quarantine regulations become unconstitutional 
on account of the scope of their provisions, or the’ purposes of 
their enactment; and, lastly, the effect of quarantine legislation by 
Congress, and the actual legislation of Congress upon this subject. 

The term “ quarantine” is derived through the monkish Latin 





1 Baynton v. Cheek, Styles, 353. 
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and Italian, guarantina, from the Latin, guadraginta, indicating the 
period of forty days of detention originally imposed upon vessels 
suspected of being infected with malignant disease. A quarantine 
law may be defined as a regulation interdicting for a certain period 
communication with persons or property arriving from places con- 
sidered to be either infected with contagious disease, or danger- 
ously liable to such infection. Such laws usually provide for the 
examination of the individuals and property detained in quaran- 
tine, the isolation of patients having the disease, and such disin- 
fection as the examining officers deem necessary. The expenses 
of maintaining the quarantine are defrayed by fees collected for 
the purpose from the owners of the property, usually of the ships, 
so detained. While in its inception, and still, for the most part, con- 
fined in operation to maritime transportation, quarantining by in- 
land cities against places in the interior, as well as on the coast, has 
been quite common in the United States during seasons of epidemic. 
More serious questions are likely to arise from land than from sea 
quarantines, for in the former case more stringent regulations are 
usually necessary. It is said that the earliest systematic quaran- 
tine regulations were instituted by the Venetians, in the year 1484, 
to guard against the plague. Systematic quarantine was not en- 
forced in England before 1720.' Perhaps the first in this country 
was that of New York, established in 1784, thus antedating the 
Federal Constitution by five years. 

The establishment of quarantines came inevitably with the ex- 
tension of trade, and we may expect the questions connected with 
them to become more important with the growth of commerce. 
An inquiry into the constitutional limitations of quarantine regu- 
lations is given serious, practical interest by the gross abuses of 
the right which have occurred during popular panics incident to 
epidemics. For example, on account of a single suspected case 
of yellow fever in New Orleans, Galveston has suspended all in- 
tercourse by water between the two cities. In some cases, even 
the passing through of trains from infected points has been for- 
bidden, with the harrowing result of preventing the escape of the 
imprisoned inhabitants to latitudes of safety. Quarantines have 
been frequently resorted to as reprisals, for purposes of commer- 
cial retaliation. On this ground cities gravely infected have de- 





?McCulloch’s Commercial Dictionary, art. Quarantine. 
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clared quarantines against places where the disease was not even 
suspected. In 1878 the city of Mobile proclaimed a quarantine 
against all points upon the Mobile and Ohio railroad, admitting 
only through freight from beyond tie Ohio river, a distance of 
four hundred and seventy miles, through four States, there being 
not a case of the disease along the whole line.’ Such examples 
might be multiplied. The question, what are the constitutional 
tights of municipalities in the matter of quarantine, apart from 
additional limitations imposed by State Constitutions, is the same 
as, what are the rights of the States themselves, for municipalities 
have no lawful power over the subject beyond that which is delegated 
to them by the State. In the examination of this question, only 
those constitutional limitations need be considered here which 
apply to quarantine laws as such. It is of course possible for a 
quarantine law to be unconstitutional on account of the insertion 
of extraordinary provisions, in no way appropriate or proper to 
quarantine regulation; as, for example, imposing a tonnage tax in 
order to defray quarantine expenses.” A large part of the con- 
stitutional prohibitions upon the States can be violated in the name 
of a quarantine law; but the unconstitutional provisions would be 
intrinsically foreign to the purposes of quarantine, and no more to 
be expected in a quarantine law than in any other. 

In its effect upon the status of persons or property coming from 
the district quarantined against, a declaration of quarantine has 
been well compared to a declaration of war. The rights of per- 
sons are determined by the fact that they or their goods come 
from a certain place at a certain time. A State threatened with 
the introduction of an epidemic disease is in a position very similar 
to that of a State in imminent danger of armed invasion.* Declar- 
ing a quarantine is an administrative as opposed to a judicial act.‘ 





14 Ala. St. Bar Ass’n, pp. 136, 137, 142. 

? Peete v. Morgan, 19 Wall. 581 (1873). It is said by the court, in Morgan v. Louis- 
iana, 118 U.S. 455, 463 (1886), that “in Peete’s case the tax was for every vessel 
arriving at a quarantine station, whether any service was rendered or not,” as well as 
measured by the tonnage of the vessel. If the fees had been imposed only as compen- 
sation for services rendered in inspection, reasonably equivalent, it would not now be held 
that there was a tonnage tax within the meaning of the Constitution. See Packet Co. vw. 
Keokuk, 95 U.S. 80 (1877); Transportation Co. v. Wheeling, 99 U.S. 273, 283 (1878); 
Packet Co. v. St. Louis, 100 U.S. 423, 429 (1879); Morgan v. Louisiana, 118 U.S. 
455 (1886). 

3 Compare U. S. Const., art. i., sect. 10, cl. 3. 

* See Metropolitan Board of Health v. Heister, 37 N. Y. 661, 672 (1868). 
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Even when declared by a municipal corporation, it seems, like the 
punishment of criminals by city courts, more a public act than a 
strictly municipal one. By the very necessity of the case, a judi- 
_cial inquiry to determine the propriety of declaring the quarantine 
is impracticable. The inquiry usually has to be conducted under 
circumstances in which judicial evidence cannot be had, and 
hearsay is the only available information. To admit witnesses 
from the region suspected to be infected, or to conduct an exam- 
ination of goods coming therefrom, would be to invite the very 
danger feared. In most cases action must be prompt, or it will 
be futile. 

Turning now to the classification of quarantine laws in our con- 
stitutional law, we shall'find these laws to belong both to the class 
of police regulations and the class of regulations of commerce. 
From the beginning there are few prominent cases in which the 
police power has been discussed, in which quarantine laws have 
not been treated as typical examples of its exercise. Just what is 
meant by the expression “ police power” is not difficult to determine, 
although an exact definition is impossible at the present stage of 
development of constitutional law. The Supreme Court has said: 
“This power is, and must be from its very nature, incapable of 
any very exact definition or limitation.”’ The conception of 
police power, however, gradually becomes more definite. Cer- 
tainly no one would now say with Chief Justice Taney, that the 
police powers of a State “are nothing more or less than the pow- 
ers of government inherent in every sovereignty to the extent of 
its dominions,”? although a recent opinion of the Supreme Court 
uses the term “ police powers” to signify “the reserve powers of the 
State.” Perhaps the most satisfactory brief description is Judge 
Cooley’s: ‘The police of a State, in a comprehensive sense, em- 
braces its whole system of internal regulation, by which the State 
seeks not only to preserve the public order and to prevent offences 
against the State, but also to establish for the intercourse of citi- 
zens with citizens those rules of good manners and good neighbor- 
hood which are calculated to prevent a conflict of rights, and to 
insure to each the uninterrupted enjoyment of his own, so far as is 





1 The Slaughter-House Cases, 16 Wall. 36, 62 (1872). 
* The License Cases, 5 How. 504, 583 (1847). 
3 W. U. Telegraph Co. v. Pendleton, 122 U. S. 347, 359 (1886). 
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reasonably consistent with a like enjoyment of rights by others.” ! 
Police laws may be described as laws which determine what limi- 
tations upon the conduct of each member of society shall be im- 
posed for the protection of the rights of others. The expression 
“police power” has acquired a technical meaning in our constitu- 
tional law, and can hardly be said to embrace legislation upon 
Government institutions, public works, and like matters, — subjects 
which have been assigned to the police power by constitutional 
jurists,? and even by our Supreme Court.* Such subjects have 
generally been assigned in our treatises and decisions upon con- 
stitutional law to the power of taxation. It is advantageous to 
adopt as definite a conception as Mr. Tiedeman’s: “The police 
power of the Government, as understood in the constitutional law 
of the United States, is simply the power of the Government to 
establish provisions for the enforcement of the common, as well as 
civil, law maxim, stc utere tuo ut alienum non ledas.’* A few 
judicial descriptions of the police power follow: ‘The police 
power of the State comprehends all those general laws of internal 
regulation which are necessary to secure the peace, good order, 
health, and comfort of society.”* “This police power of the 
State extends to the protection of the lives, limbs, health, com- 
fort, and quiet of all persons, and the protection of all property 
within the State.”® By this power, “ persons and property are 
subjected to all kinds of restraints and burdens, in order to secure 
the general comfort, health, and prosperity of the State.” 

If the conception of the police power just advanced be the true 
one, it follows that the police power which belongs to undivided 
sovereignty has been distributed by the Constitution, a portion 
being granted to the United States, and a much greater portion 
being left to the States.’?_ Express grants of police power were 
the powers given to Congress to provide for the punishment of 





1 Cooley, Const. Lim. (5th ed.) 706. 

?Tiedeman, Lim. of Police Power, 3, 4. 

3 Barbier v. Conolly, 113 U. S. 27, 31 (1884); New Orleans Gas Co. v. Louisiana 
Gas Light Co., 115 U. S. 650, 661 (1885). 

* Lim. of Police Power, 4; preface, vii. 

®Chancellor Bates in P., W., & B. R.R. Co. v. Bowers, 4 Houst. 506, 536 (1873). 
To the same effect, Lake View v. Rose Hill Cem. Co., 70 Ill. 190, 193. 

® Redfield, C. J., in Thorpe v. R. & B. R. Co., 27 Vt. 140, 149, 150, —a leading case. 
See also Com. v. Alger, 7 Cush. 53 (1851). 

7 Compare Cooley, Const. Lim. (5th ed.) 724, *586. 
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counterfeiting the securities and current coin of the United States ; 
to define and punish piracies and felonies committed on the high 
seas, and offences against the law of nations; to make rules for 
the government and regulation of. the land and naval forces, includ- 
ing the militia; to exercise exclusive legislation in all cases what- 
soever over the District of Columbia, the forts, dockyards, etc., of 
the United States... Congress has also full and complete legisla- 
tive power over the Territories, subject at least only to the limita- 
tions imposed upon the General Government by the Constitution. 
“ All territory within the jurisdiction of the United States, not 
included in any State, must necessarily be governed by or under 
the authority of Congress.”* Congress has the same ample power 
over the Indian tribes upon their reservations, even when the reser- 
vations are within a State. To the United States Government was 
also granted, by necessary implication, police power to the extent 
“necessary and proper for carrying into execution” * all the 
powers vested in the General Government by the Constitution ; for 
example, power to enact police regulations to protect the mails, 
to prevent evasion of the revenue laws, for the protection of pat- 
ents, or for the regulation of commerce. All the rest of the police 
power incident to sovereignty, subject only to the limitations of 
the United States and State Constitutions, is vested in the States.5 
Therefore, an act of Congress making it a misdemeanor to sell for 
illuminating purposes oil made of petroleum, inflammable at a less 
temperature or fire-test than 110° Fahrenheit, “can only have 
effect where the legislative authority of Congress excludes terri- 
torially all State legislation; as, for example, in the District of 
Columbia. Within State limits it can have no constitutional oper- 
ation.” ® Yet a similar law by a State is valid, even against a ven- 
dor who manufactured the oil in question under letters-patent 
granted by the United States.’ An act of Congress, not confined 
in its operation to foreign and interstate commerce, punishing the 





1Const., art. i., sect. 8. 

® National Bank v. County of Yankton, ror U.S. 129, 133 (1879); Murphy v. Ram- 
say, 114 U.S. 15, 44 (1884). 

3U. S. v. Kagama, 118 U. S. 375 (1886). 

4 Const., art. i., sect. 8, last clause. 

5 U.S. Const., roth amendment. 

6 U.S. v. Dewitt, 9 Wall. 41, 45 (1869). 

7 Patterson v. Kentucky, 97 U. S. 501 (1878). 
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counterfeiting of trade-marks, is unconstitutional on the same 
ground.,? 

Preliminary to the question, what limitations are imposed by the 
Constitution upon State quarantine laws, it is necessary to inquire 
whether any limitations are imposed by the Constitution upon the 
police power of the States. The delicacy and importance of this 
question can hardly be overestimated. The decisions which afford 
an answer are comparatively recent ; and while the tide of authority 
is now only one way, the question cannot perhaps be said to be 
finally settled. The dignity of the State Governments has been 
considered to be involved; and at one period of our national his- 
tory, the proposition that the police power of a State is limited by 
the Constitution was contested with bitterness. 

Beginning about the year 1820, South Carolina, and, later, other 
slave States, enacted laws providing that if any vessel should bring 
into the State “any free negroes or persons of color” employed 
on board, such persons should be seized and confined in jail until 
the vessel was ready to leave. The ship captain was then bound, 
under penalty of fine and imprisonment, to carry them away and 
pay the expenses of their imprisonment. The application of these 
laws to foreign vessels led to diplomatic troubles, the result of 
which was that the laws ceased in practice to be applied to 
any vessels except .those coming from the Northern States. 
In a report of the Committee on Commerce of the House of 
Representatives? in January, 1843, upon a petition of ship- 
owners and other citizens of Massachusetts, the constitution- 
ality of these laws was fully discussed. The majority of the 
committee, in a report presented by Mr. Winthrop, took the 
position that the laws were unconstitutional regulations of com- 
merce, as well as in violation of the treaties of the United 
States, and of the clause in the Constitution? which provides that 
“the citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States.” Colored persons, 
said the committee, were citizens of Massachusetts nine years be- 
fore the adoption of the Constitution. It was claimed that the 
laws in question could not properly be called police regulations. 
One of the closing resolutions offered by the committee was, 





1 Trade-mark Cases, 100 U. S. 82 (1879). 
* 27th Congress, House Report No. 80 (Third Session). 
* Const., art. iv., sect. 2. 
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“That the police power of the States can justify no enactments 
or regulations which are in direct, positive, and permanent con- 
flict with express provisions or fundamental principles of the na- 
tional compact.” Appended to this report was a decision rendered 
in 1813 by Mr. Justice Johnson of the Supreme Court, himself a 
native South Carolinian, holding the law unconstitutional under 
the clause granting to Congress power to regulate commerce with 
foreign nations and among the several States, and declaring with 
feeling that ‘‘on the constitutionality of the law under which this 
man is confined, it is not too much to say that it will not bear 
argument.” 

The minority report of the committee took the ground that the 
laws were necessary regulations of internal police, within the re- 
served power of the States; that Congress had never exercised its 
power to regulate commerce over this subject; and that colored 
persons were not “citizens” in the sense of the Constitution. 
Quarantine laws were repeatedly cited, both in the minority re- 
port and the opinion of Attorney-General Berrien, appended in its 
support, as undistinguishable from the laws in question. “Is this 
right of self-protection,” said the latter, “limited to defence against 
physical pestilence?” The position of the minority derived strong 
support from the language of the court in the case of City of New 
York v. Miln.! Yet the proposition laid down in the resolution 
above quoted was neither in the minority report nor Mr. Berrien’s 
opinion seriously and directly controverted, — strong testimony at 
that period of controversy to the strength of the position. 

The question is, whether by the act of the people of a State in 
adopting the Constitution a practice of the internal-police powers 
of the State Government was taken away. Now, if it be conceded 
that a free colored person was a citizen in the meaning of the 
Constitution, it can hardly be doubted at this day that a State 
could not, without violating the clause in the Constitution quoted 
above, imprison him for entering her borders. In the leading 
case of Gibbons v. Ogden,? the court, speaking through Chief 
Justice Marshall, had declared that since the law of New York was 
in conflict with constitutional law of the United States, it was im- 
material whether or not the State law was passed “in virtue of a 
power to regulate domestic trade and police.” Yet in the period 


a | 





111 Pet. 102, 138 (1837). *9 Wheat. 1, 210 (1824). 
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of slavery agitation which follows, opinions were not wanting “that 
all those powers which relate to merely municipal regulations, or 
what may more properly be called zuternal police, are not surren- 
dered by the States, or restrained [by the Constitution of the 
United States]; and that consequently in relation to these the 
authority of a State is complete, unqualified, and exclusive.” ! 
The language quoted is from the opinion of the majority of the 
court in City of New York v. Miln,? where it is made the 
ground of the decision, and considered an “ impregnable position.” 
In that case a law of New York was held constitutional which re- 
quired the masters of incoming vessels, under penalty of a fine, to 
report in writing to the mayor of New York the name, place of 
birth, and last settlement of all passengers for New York taken on 
board by him. Mr. Justice Story dissented, with the “ entire con- 
currence upon the same grounds” of Chief Justice Marshall, who 
died after hearing the arguments, but before the final decision. 
The grounds of the dissenting opinion were that the power of 
Congress to regulate foreign and interstate commerce was ex- 
clusive, and that the States have no power to enact laws “ which 
trench on the authority of Congress in its power to regulate com- 
merce.” It is said also, ‘“‘ A State cannot make a regulation of com- 
merce to enforce its health laws, because it is a means withdrawn 
from its authority.” 3 The view of Marshall and Story that the com- 
mercial power of Congress is a limitation upon the police power of 
the States is now the established doctrine. This was the express 
ground of decision in the leading case of Henderson v. Mayor of 
New York,‘ holding that a State cannot constitutionally impose 
burdens upon immigration into the United States. The court, 
speaking through Mr. Justice Miller, unanimously declare, “It is 
clear, from the nature of our complex form of government, that, 
whenever the statute of a State invades the domain of legislation 
which belongs exclusively to the Congress of the United States, 
jt is void, no matter under what class of powers it may fall, or how 
closely allied to powers conceded to belong to the States.” This 





' For example, the opinions of Mr. Justice Grier in the License Cases, 5 How. 504, 631 
(1847); Mr. Justice McLean in the Passenger Cases, 7 How. 283, 400 (1849); and es- 
pecially City of New York v. Miln. 

*11 Pet. 102, 139 (1837). 

311 Pet. 156. The same idea is expressed by McLean, J., in Groves v. Slaughter, 15 
Pet. 449, 505 (1841). 

92 U.S. 259, 272 (1875). 
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rule has been repeatedly and emphatically laid down by the Su- 
preme Court.' In the recent Iowa liquor-law case, Bowman v. 
Chicago & N. W. Railway Co.,? a law of Iowa forbade any com- 
mon carrier to transport knowingly intoxicating liquors to any point 
within the State, unless first furnished with a certificate from the 
auditor of the county to which said liquors were to be transported, 
that the consignee was authorized to sell intoxicating liquors in that 
county. Foreign liquors, imported under the laws of the United 
States, were excepted from the operation of the law while in the 
original packages. The defendant was sued in the United States 
Circuit Court for refusing to transport liquors in the absence 
of such a certificate. The State law was held void as con- 
flicting with the regulation by Congress of commerce among the 
several States. The majority of the court, speaking through Mr. 
Justice Matthews, considered the law to be a regulation of inter- 
state commerce, operating directly upon commerce itself. The 
subject of the transportation of goods was one capable of a national 
plan or system of regulation, and one which Congress, by its in- 
action, had in effect declared should be free from restraint. It was 
conceded that a State, for the purpose of protecting its people 
against the evils of intemperance, has the right to prohibit within its 
limits the manufacture of intoxicating liquors as well as all domes- 
tic commerce in them. “It may adopt any measures tending, 
even indirectly and remotely, to make the policy effective, until it 
passes the line of power delegated to Congress under the Consti- 
tution. It cannot, without the consent of Congress express or 
implied, regulate commerce between its people and those of the 
other States of the Union in order to effect its end, however de- 
sirable such a regulation might be.”® 

Chief Justice Waite and Justices Harlan and Gray dissented. 
The dissenting opinion by Justice Harlan takes the position that 
“the police power, as far as it involves the public health, the pub- 
lic morals, or the public safety, remains with the States, and is 





1Chy Lung v. Freeman, 92 U.S. 275 (1875); R.R. Co. v. Husen, 95 U.S. 465, 
471, 472 (1877); New Orleans Gas Co. v. La. Light Co., 115 U.S. 650, 661 (1885) ; 
Morgan v. Louisiana, 118 U.S. 455,464 (1886); Western Union Tel. Co. v. Pendleton, 
122 U.S. 347, 359 (1886); Bowman v. Chicago & N. W. Ry. Co., 8 Sup. Ct. Rep. 689 
(March 19, 1888), 125 U.S. 465. 

* 8 Sup. Ct. Rep. 689; s.c. 125 U.S. 465. 

38 Sup. Ct. Rep. 702, 703; 125 U.S. 493. 
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not overridden by the national Constitution.”! It is even said that 
since “the States have not surrendered, but have reserved the 
power to protect, by police regulations, the health, morals, and 
safety of their people, Congress may not prescribe any rule to 
govern commerce among the States which prevents the proper and 
reasonable exercise of this reserved power.”? It is maintained 
that the power of Congress to regulate interstate commerce had 
not been exercised over this subject; that nothing short of a posi- 
tive enactment of Congress ought to be construed as taking away 
a part of the police power of the States. While there may be 
room for doubt whether the inaction of Congress was rightly con- 
strued by the court, one can hardly subscribe to the language 
above quoted, which seems to lead to the conclusion that the 
powers granted to Congress by the Constitution, by its own terms, 
“the supreme law of the land,” are controlled by the police pow- 
ers of the States, where the public health, morals, or safety are 
involved. This seems to be an inversion of the true view, which 
regards each of the powers granted to the General Government as 
supreme in its peculiar sphere, and in so far controlling the re- 
served powers of the States. To find the limitations on the pow- 
ers of Congress, we are to look, not to the legislation of the States, 
but to the Constitution. 

The limitations upon the police power, that a State cannot in 
its exercise enter the domain of legislation which, under the Con- 
stitution, exclusively belongs to Congress, or violate the prohibi- 
tions of the Constitution upon the States, operates upon the other 
reserved powers of the States as well. For instance, a State can- 
not, in the exercise of its power of taxation, regulate foreign or 
interstate commerce.’ As was said in Robbins v. Shelby Taxing 
District* (the ““Drummer Tax Case”), “ Interstate commerce 
cannot be taxed at all, even though the same amount of tax should 
be laid on domestic commerce, or that which is carried on solely 
within the State.” Indeed, the cases just cited seem to lay down 
a rule that a State cannot for any purpose pass a law which oper- 





18 Sup. Ct. Rep. 712; 125 U.S. 519. 

*8 Sup. Ct. Rep. 712; 125 U. S. 520. 

3 Case of State Freight Tax, 15 Wall. 282 (1872); Robbins v. Shelby Taxing Dis- 
trict, 120 U. S. 489, 497 (1887); Phila. Steamship Co. v. Pennsylvania, 122 U.S. 326 
(1887). See also Brown v. Houston, 114 U. S. 622, 630 (1884). 


* 120 U. S. 489, 497 (1887). 
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ates, to the extent of regulation, directly and immediately upon 
foreign or interstate commerce itself... If this rule is to be taken 
as established, there are certainly two exceptions. Inspection laws, 
saved by the Constitution itself,? and quarantine laws are histori- 
cal exceptions, old as the Constitution itself, and recognized 
throughout the whole series of decisions construing it. The ques- 
tion left open by the Supreme Court in Henderson v. Mayor of 
New York,’ whether a State has power to exclude actual pauper 
immigrants or convicted criminals, must be considered doubtful, 
since the case of Bowman v. Chicago & N. W. Ry. Co? A law 
excluding such persons would differ from a quarantine law by not 
being local and temporary in its operations; so that the inaction 
of Congress might be construed in the one case as a regulation 
that no restraints shall be imposed, and not in the other. 

We shall now consider the limitations imposed by the Constitu- 
tion upon the police power of the States, which are applicable to 
quarantine laws. One limitation has already been considered, 
namely, that a State cannot impose a tonnage duty to defray 
quarantine expenses.* By far the most important limitation with 
which we have to deal is the power of Congress “ to regulate com- 
merce with foreign nations, and among the several States.” Quar- 
antine laws are, from their very nature, regulations of foreign and 
interstate commerce. It is practically impossible that the opera- 
tion of such laws should be confined to domestic commerce, whose 
entire transit is within the State.» In the language of Chief Jus- 
tice Marshall, constantly reiterated by the Supreme Court, “ Com- 
merce undoubtedly is traffic, but it is something more,— it is 
intercourse.” ® The case cited holds that commerce includes navi- 
gation. It has long been settled that persons as well as property 
are subjects of commerce in the sense of the Constitution.’ Quar- 
antine laws operate directly upon commerce itself, imposing re- 





1 It does not follow that all State legislation which indirectly regulates such com- 
merce is forbidden; for example, laws to prevent confusion among vessels, and to facili- 
tate the discharge of passengers and freight. See Gloucester Ferry Co. v. Penn., 114 
U. S. 190, 206 (1884). Pilotage laws and port regulations seem to belong to this same 
class. 

2 Const., art. i., sect. 10, cl. 2, 

3 Supra. 

“ Const,, art. i., sect. 10, cl. 3. See supra, p. 269, 

5 Compare Wabash Ry, Co. v. Ill., 118 U. S. 558 (1886), 

§ Gibbons v. Ogden, 9 Wheat. 1, 189 (1824). . 

7 Gibbons v. Ogden, supra, p. 215; Passenger Cases, 7 How, 283 (1849). 
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straints amounting even to a temporary prohibition of intercourse. 
So far as they do not regulate commerce, they are worthless for 
the protection of health. It is hard to conceive rules exercising 
more direct control over commerce. ‘“‘ Transportation is essential 
to commerce, or, rather, it is commerce itself; and every obstacle 
to it or burden laid upon it by legislative authority is regula- 
tion.” + 

In discussing regulations of commerce, there is great danger of 
being misled by terms, for different judges have not used the 
words in the same sense. Upon the meaning of the phrase “ to 
regulate commerce” in the Constitutioa, the decisions have in- 
deed substantially agreed. The words are not used in a technical 
sense. ‘To regulate,” said Chief Justice Marshall in Gibbons v. 
Ogden, is “to prescribe the rules by which commerce is to be 
governed.”? “ That is,” adds Mr. Justice Field, “the condition 
upon which it shall be conducted; to determine how far it shall 
be free and untrammeled, how far it shall be burdened by duties 
and imposts, and how far it shall be prohibited.”* To exercise 
control over commerce seems to be what is meant. The idea to 
be contrasted with regulating is affecting or influencing com- 
merce. Commerce is so sensitive a thing that scarcely a law can 
be passed that does not more or less remotely affect it. Laws not 
otherwise unconstitutional, which operate on foreign or interstate 
commerce only indirectly, secondarily, and remotely, have never 
been treated by the courts as forbidden to the States. To this 
class belong most, but not all, State police regulations. ‘In con- 
ferring upon Congress the regulation of commerce, it was never 
intended to cut the States off from legislating on all subjects re- 
lating to the health, life, and safety of their citizens, though the 
legislation might indirectly affect the commerce of the country. 
Legislation, in a great variety of ways, may affect commerce 
and persons engaged in it without constituting a regulation of it 





'R.R. Co. v. Husen, 95 U. S. 465, 470, citing other cases. 

29 Wheat. 1, 196 (1824). 

3 Welton wv. State of Missouri, 91 U. S. 275, 279 (1875). 

‘The cases establishing this distinction are numerous and uncontroverted. Many are 
collected in Mr. Pomeroy’s article upon The Power of Congress to Regulate Interstate 
Commerce, 4 South, Law Rev. 357, 390, e¢ seg. ; also in Phila. Steamship Co. v. Pennsyl- 
" vania, 122 U.S. 326, 346 (1886). A recent case is Smith v. State of Alabama, 8 Sup. 
Ct. Rep. 564, 124 U.S. 465 (1888). The doctrine is carefully and elaborately stated in 
Robbins v. Shelby Taxing District, 120 U. S. 489, 493 (1886). 
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within the meaning of the Constitution.”! Whether a certain law 
regulates or only affects commerce is sometimes as difficult to 
determine as whether a given cause of damage was proximate or 
remote; yet the distinction is legally as real and necessary in the 
one case as the other. No sharp dividing line can be drawn where 
the gradations are so indefinite. 

When, however, we come to consider the use of the words “ reg- 
ulation of commerce” as applied to Statel egislation, we find dif- 
ferent meanings, due to past conflicting theories of constitutional 
rights. Until the question was settled whether the power of Con- 
gress to regulate foreign and interstate commerce was exclusive, 
or whether a like concurrent power belonged to the States, the 
advocates of the doctrine of absolute exclusiveness were compelled 
to maintain that all regulations of such commerce by the States 
were unconstitutional. When, therefore, they said a State law 
was a regulation of foreign or interstate commerce, they implied 
that the law was not constitutional. Now, certain State police 
regulations obstructing commerce —such as quarantine laws — 
were conceded by all to be constitutional. It had, therefore, to be 
assumed by those judges who maintained the theory of exclusive- 
ness that a police regulation could not be a regulation of commerce, 
—a proposition which, as we have seen, was found serviceable in 
sustaining the laws of the slave States excluding free negroes. 
The result was a use of the term “ regulation of commerce” which 
led to no little confusion. The first case in which the clause grant- 
ing to Congress power to regulate commerce was construed was 
Gibbons v. Ogden.? There the court held that a law of New 
York granting for a term of years to Robert Fulton and another 
the exclusive right of navigating with boats moved by fire or steam 
all waters within the jurisdiction of the State, was unconstitutional, 
so far as the law applied to vessels licensed under the laws of the 
United States to carry on coasting-trade. Illustrations of the use 
of the words “regulation of commerce” in a sense excluding po- 
lice regulations, will be found in the arguments of Mr. Webster 3 
and Mr. Wirt,‘ as well as the opinion of Chief Justice Marshall ® 
and Mr. Justice Johnson. Mr. Oakley’s argument, however, 
intimates that police regulations may be also regulations of com- 





1 Sherlock v. Alling, 93 U. S. 99, 103 (1876). 
29 Wheat. 1 (1824). 
39 Wheat. 18. 4 Jb. p. 178. 5 Jb. p. 203. 6 Jb, p. 235. 
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merce.!. Mr. Justice Story seems to have considered police regu- 
lations and regulations of commerce as mutually exclusive terms,? 
and such was clearly the view of Mr. Justice Baldwin in Groves v. 
Slaughter.2 On the contrary, Chief Justice Taney, for example, 
declared that ‘‘all of these health and quarantine laws are neces- 
sarily, in some degree, regulations of foreign commerce in the 
ports and harbors of the State.”* After the question how far the 
power of Congress to regulate commerce is exclusive was in a 
degree settled by the case of Cooley v. Port Wardens,® the term 
“ regulation of commerce” ceased to be used in a sense implying 
either unconstitutionality or the exclusion of police regulations. 
In the later decisions of the Supreme Court the words are used in 
the same sense in which Chief Justice Taney used them. For in- 
stance, a State quarantine law is now considered to be a regulation 
of commerce,® although a police regulation; while a large class is 
now recognized of regulations of foreign and interstate commerce 
which may be constitutionally enacted by the States. To-day, in 
order to be declared unconstitutional under the commercial clause 
of the Constitution, a State law must be not only a regulation of 
foreign or interstate commerce, but one in conflict with the power 
of regulation as actually exercised by Congress. 

The view is put forward in a recent number of the HARVARD 
Law REVIEW,’ in an article by Mr. Greely, that the test whether 
a State law is a regulation of foreign or interstate commerce is 
the object of the Legislature in passing the law. If intended for 
police purposes, Mr. Greely contends that the law is not a regula- 
tion of commerce. Of this view it is to be said that the authori- 
ties are decidedly against it. Beyond the dicta of Justice Johnson 
in Gibbons v. Ogden, *® and Woodbury in the License Cases * and 
Passenger Cases,’” and the opinion of the court in City of New 
York v. Miln,” the force of which is weakened by the powerful 
dissent of Marshall and Story, the present writer has failed to find 





19 Wheat. 72. 

2 Story on Const., § 1090, 4th ed. 315 Pet. 449, 511 (1841). 
* License Cases, 5 How. 504, 581, 582 (1847). 5 12 How. 299 (1851). 

6 Morgan v. Louisiana, 118 U. S. 455, 463, 465 (1886). 

7 Harv. L. Rev. 159. 

8g Wheat. 1, 235 (1824). 

® 5 How. 504, 626 (1847). 

7 How. 283, 552, 553 (1849). 

"a1 Pet. 102, 137 (1837). 
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any authority in favor of this view. The decisions of Gibbons v. 
Ogden and Willson v. The Black Bird Creek Marsh Co.' do not 
fairly support such a doctrine. The other cases cited in its sup- 
port are explainable as cases of either only colorable police regu- 
lations, or of regulations of commerce by the States, permissible 
in the absence of congressional regulations. Recent decisions 
expressly reject the proposed test. In Henderson v. Mayor of 
New York, the court declare that “ in whatever language a statute 
may be framed, its purpose must be determined by its natural 
and reasonable effect.”? This language is quoted and applied by 
the court in Railroad Co. v. Husen,® holding unconstitutional a 
statute clearly intended by the Legislature to be a health law. To 
the same effect is Morgan v. Louisiana,‘ citing other cases. The 
court has not hesitated to go into the mode of the actual adminis- 
tration of the law to determine the constitutionality of the rule 
enforced in a particular case.’ Furthermore, the test suggested 
does not seem to be a very helpful one. How is the object of the 
Legislature in passing a law to be determined? To answer this 
question one is compelled to examine the effect and operation of 
the law. ‘Mr. Greely himself is driven to resort to this method in 
order to save the rule he proposes from the effect of recent decis- 
ions.© It is no great advance to say that we are to look at the 
object, not the operation, of the law to decide whether it is a regu- 
lation of commerce, and then resort to the operation of the law to 
determine what was its object. It is simpler and more consistent 
with the authorities to ask directly, Does the law operate as a regu- 


lation of commerce? 
Blewett H. Lee. 
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® Yick Wo v. Hopkins, 118 U. S. 256, 373 (1886). 
* 1 Harv. L. Rev. 179. 
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AN interesting article by Professor Gray on ‘‘ Cases and Treatises,” 
in the September—October number of the ‘* American Law Review,” ! 
written partly in answer to Mr. Bishop’s address on ‘* The Common 
Law as a System of Reasoning,” recently published in that magazine, 
discusses, among other things, the comparative value of adjudged cases 
and text-books as instruments of legal education, and corrects several 
misunderstandings as to the method of instruction in the Harvard Law 
School. 

After premising that the ‘* case system ” requires a certain amount 
of intelligence in teacher and student, and a certain amount of time for 
its satisfactory employment, — probably two years, at least, — Mr. Gray 
continues : — 

** Most of the criticism that has been raised by the study of cases in 
the Harvard Law School has been really aimed at the subjects which 
have been selected for study,” with ‘ this unfortunate result, that the 
method has shared in a disapproval, whose only real object was the 
choice of subjects for the application of the method. 

‘‘One other misunderstanding has arisen from a mere verbal sim- 
ilarity. ‘I do not believe in case lawyers,’ it has been said to me 
more than once, as if that were a knock-down argument against the 
method of study by cases. By a ‘ case lawyer,’ I suppose, is generally 
meant a lawyer who has a great memory for the particular circum- 
stances of cases, but who is unable to extract the underlying principles. 
But the ‘case system’ has no tendency to produce lawyers of that 
type. It makes no effort and offers no inducement for the student to 
charge his memory with the names or the facts of particular cases. It 
uses the case merely as material from which the student may learn 
to extract the underlying principles. 

‘¢T have used the expression ‘case system,’ but I do not like it, for it 
suggests a hide-bound and stereotyped mode of instruction. Nothing 
can be further from the truth. No scheme of teaching affords a 
greater scope for individuality. To Professor Langdell belongs the 
credit of introducing the method at Cambridge ; but the styles of teach- 
ing of the different professors are as unlike as possible. We agree 
only in making cases, not text-books, the basis of instruction. . . . 

‘* And I am far from thinking that the method of case study as prac- 
tised at Cambridge is the final word on legal education. The im- 
provement in the art of education in the last quarter of a century has 
been great. I do not believe that improvement has come to an end. 





122 Amer. L. R. 756. 
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All that I contend is, that the method of study by cases is the best form 
of legal education that has yet been discovered. 

‘* It is the best, because it is most in accordance with the constitution 
of the human mind; because the only way to learn how to do a thing 
is to do it. No man ever learned to dance or to swim by reading 
treatises upon saltation or natation. No man ever learned chemistry 
except by retort and crucible. No man ever learned mathematics 
without paper and pencil. . . . 

‘**Although an important object of education is to tell the student what 
others have found out, a more important object is to teach him to find 
things for himself. 

‘¢ The greatest teacher the world has ever known was fond of compar- 
ing himself to a midwife. His task, he said, was to aid the scholar to 
bring forth his own ideas. He, to-day, will be the most successful 
teacher who can best exercise this obstetrical function. And in law no 
better way has been devised to make the student work for himself than 
to give him a series of cases on a topic and compel him to discover the 
principles which they have settled and the process by which they have 
been evolved. A young man thus trained not only learns the common 
law, but is imbued with its historical and progressive spirit. . . . 

‘¢In the matter of exciting interest and fixing in the memory, the 
advantage is all on the side of the study of cases. To keep the atten- 
tion fastened and every power of the mind awake when reading 
continuously a book so severely abstract as a treatise on law, is a very 
difficult task. To retain the contents in the memory is still more diff- 
cult. . . . The case gives form and substance to legal doctrine, it 
arrests the attention, it calls forth the reasoning powers, it implants 
in the memory the principles involved. . . . 

‘¢ When from a case the student has gained a vivid sense of what the 
difficulties of a subject are, he will be eager to turn — and he will turn 
with profit — to find out what able and learned jurists have said on them, 
and to classify and systematize his knowledge. Their words will fall 
on a prepared soil, and will stay in his memory. But to begin with 
text-books is to begin at the wrong end.” 





A RECENT decision by Judge Jackson, of the United States Circuit 
Court, at Louisville, Ky.,' has an important bearing on the powers of 
the Interstate Commerce Commission. A controversy between the 
Kentucky & Indiana Bridge Company and the Louisville & Nashville 
Railroad had been brought before the Commission, who decided in 
favor of the Bridge Company. ‘The railroad refused to obey the orders 
of the Commission, and the Bridge Company applied to the court to 
enforce the order. After a hearing, the court refused to follow the rec- 
ommendation of the Commission, or to enforce their order against the 
Railroad Company. The court, in so deciding, held that, the Commis- 
sion being given no power to enforce their decrees and being obliged to 
apply to the United States Circuit Courts for that purpose, their decisions 
have no final or binding authority ; they are only in the nature of reports 
of a referee, which leave all questions of law and fact open for the con- 
sideration of the Circuit Court as original questions, except in so far as 
the findings are prima_facie evidence of what is therein contained. 

The Interstate Commerce Act provides, in substance, that the Com- 





1 The Chicago Times, Jan. 8, 1889. 
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mission shall have power to investigate cases arising under the act; 
that its findings shall be pr2ma _facze evidence in any subsequent judi- 
cial proceedings; that its recommendations may be enforced by peti- 
tion, in a summary way, to the Circuit Courts of the United States ; and 
that ‘* if it be madeto appear tosuchcourt . . . that the lawful order 
or requirement of said Commission drawn in question has been violated 
or disobeyed, it shall be lawful for such court to issue a writ of injunc- 
tion or other proper process, mandatory or otherwise, to restrain such 
common carrier from further continuing such violation or disobedience 
of such order or requirement of said Commission, and enjoining obe- 
dience to the same.” It will be seen that no specific provision is made 
for the case where the Circuit Court finds itself obliged to differ from the 
Commission, either as to matter of fact, or as to matter of law; and 
hence arises the importance of this decision. An appeal has been 
allowed to the Supreme Court of the United States. 





THE first prize offered last winter by the Medico-Legal Society of 
New York for the best essay on a medico-legal subject, has been 
awarded to one of the original editors of this Review, Mr. J. H. 
Wigmore, L.S. ’87, the subject of whose article was ‘* Circumstantial 
Evidence in Poisoning Cases.” Among the members of the awarding 
committee were ex-Judge Dillon and ex-Judge Noah Davis. 

The article, which was printed in full in the ‘* New York Mail and 
Express,” Dec. 17, 1888, is an analysis, based upon a historical review 
of adjudged cases, of the amount and kind of evidence necessary to sus- 
tain an indictment for murder by poisoning. These propositions must 
be established to sustain such an indictment : — 

First, it must be proved that the deceased died by poison. This may 
be shown by one of two kinds of circumstantial evidence ; either (a) 
by an analysis of portions of the body or of substance known to have 
entered the body, or (4) by the observed symptoms and appearances 
before and after death. 

‘Second, it must be proved that the poison was administered by the 
accused or by his agency. Direct evidence of this fact being rarely 
obtainable, circumstantial evidence must generally be relied upon. 
This circumstantial evidence consists of a gronp of four subsidiary facts, 
from which the existence of the principal fact — the defendant’s guilt — 
is to be inferred: (@) previous possession of the poisonous substance ; 
(4) opportunity of administration ; (c) antecedent possibility or prob- 
ability, including motive and expressed intention ; and (@) impossibility 
or improbability of administration by other agencies. 

Third, it must be shown that the accused administered the poison 
with knowledge of its probable effects. 

The outlines of this summary are filled out in Mr. Wigmore’s article 
by an interesting and instructive discussion of the varying importance to 
be attached to each of these different items of evidence, the probative 
force of each, and the réles played by each in the various adjudged cases 
of the past. 





‘¢ THE good old English law,” as Charles Kingsley somewhere calls 
it, that every Englishman has a right to attend church, for it is God’s 
house, has lately received judicial recognition. 

A reformatory boy being prevented by the church-warden from en- 
tering the church, and having brought action for the assault, it was 
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held that he had a right to attend service, and that the assault was with- 
out justification (Zaylor v. Timson, 20 Q. B. D. 671). 

This right, Stephen, J., traces to the statutes of 5 and 6 Edw. VI., 
which enacted that ‘all and every person and persons inhabiting 
within this realm . . . shall diligently and faithfully . . . 
endeavor themselves to resort to their parish church.” Repealed under 
Mary, reénacted under Elizabeth, and modified in various ways by the 
Toleration Act and by Victorian legislation, these statutes are still a 
part of the English law to this extent, that ‘‘any person, be he whom 
he may, who is nota dissenter from the Church of England, is liable to 
ecclesiastical censure if he does not go to church ;” and this would really 
operate as a fine, for the person censured would have to pay the costs. 

It was suggested that there were over eleven hundred people in the 
district chapelry, exclusive of the boys in the reformatory, and that the 
church could accommodate only about three hundred. To this argu- 
ment drawn from overcrowding, the learned justice rather slyly re- 
marks: ‘* The Church of England has got on very well for a long time 
without deciding that question, and will probably get on very well in 
the future.” 

One of the early cases cited showed that formerly a private seat in a 
church was regarded as a nuisance, and that, when no prescriptive 
right existed, any one might carry the seat away ; for ‘‘ it is not reason- 
able that one should have his seat and that two shall stand, for no place 
belongs more to one than another.” 





MINISTER PHELPS, in an address delivered before the Glasgow Ju- 
ridical Society, Nov. 15, 1888, is reported to have made the following 
remarks on lawyers as speech-makers : \— 

‘¢ Time was when the lawyers were esteemed to he preéminently 
the speech-makers. But they have been in latter days so far surpassed 
in that accomplishment by other classes in society, that they are no 
longer entitled to this questionable distinction. Lawyers are not much 
addicted to gratuitous oratory. They are seldom heard from until they 
are retained; nor then, unless there is an issue formed which it is 
necessary to discuss. Their arguments must be confined to the matter 
in hand, and must cease when the discussion is exhausted or the 
question determined. They do not enjoy the latitude allowed to the 
lawyer described by the Roman satirist, whose client was heard com- 
plaining ‘ that his lawsuit concerned three little kids, while his advo- 
cate, in large disdain of these, was thundering in the Forum over the 
perjuries of Hannibal and the slaughter of Canne.’ The limits of 
forensic discourse are grave impediments to the cultivation of eloquence, 
which, in its modern state, needs to be unembarrassed by facts, unre- 
strained by occasion, and unlimited by time. So the bar has fallen into 
what might be called, in comparison with discussions elsewhere, a 
measurable silence.” 





Misprints. — The following errors occurred in our November num- 
ber: The omission of the word ‘* that” between the words ‘* policy” 
and ‘*cannot,” line 10, p. 184; the use of word ‘‘ cannot” instead of 
**can” in line 6 of the case on Common Carriers, p. 187; and the 
citing of the case on Imputed Negligence of Bisaillon v. Blood, p. 
190, as in 13 Atl. Rep., instead of 15 Atl. Rep. 


138 Alb. L. J. 466. 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


BILLs AND NoTEs — LIABILITY OF INDORSER OF NON-NEGOTIABLE NOTE.— 
The defendant signed his name on the back of a non-negotiable note before 
delivery to the payee. The question arose whether he was affected by a stipula- 
tion in the note whereby indorsers waived presentation, protest, and notice. 
Held, that he was not affected, because his liability was not that of an indorser, 
but of a surety or joint promisor, who is liable without notice of default by his 
principal. Pool v. Anderson, 18 N. E. Rep. 445 (Ind.). 

In Indiana such a signature on the back of a negotiable note would make the 
signer liable, presumptively, as an indorser. The court, in this case, refused to 
apply the same rule to a non-negotiable note, because one cannot be an indorser, 
in a commercial sense, of non-negotiable paper. The question naturally arises, 
why does the nature of the contract depend upon negotiability? It would seem 
that the intention, in either case, is merely to become a surety. The courts are 
in inextricable confusion as to the liability of the ‘‘anomalous indorser,” as he 
has been called. See 1 Ames, Bills and Notes, 269, zo¢e, for a full collection of 
cases. - 


CoMMON CARRIERS — CONNECTING LINEs — INJURIES TO PASSENGERS. — 
Defendant issued round-trip excursion tickets toa point on a connecting line. The 
train was, by contract between defendant and the connecting line, taken over the 
connecting line bythe latter’s engine and in charge of its employees. edd, that 
employees were pro hac vice defendant’s employees, and that defendant was 
answerable in an action founded on their negligence on the connecting line. 
Washington v. Raleigh & G. R. Co.,7 S. E. Rep. 789 (N. C.). 

The doctrine of this case has been denied in Sprague v. Smith, 29 Vt. 421. 
See also Stratton v. N. Y.d@ N. H. R.R., 2 E. D. Smith, 184. 

In accord with the principal case see Great Western Ry. v. Blake, 7 H. & N. 
987: Buxton v. North Eastern Ry., L. R. 3 Q. B. 549; Thomas v. Rhymney Ry., 
L. R. 6 Q. B. 266. 

In Massahusettsc the question seems to be an open one. See Schopman v. 
B. & W. R.R., 9 Cush. 24, 29. 

ComMon CARRIERS — Goops DELAYED BY STRIKE. — A railroad company is 
not liable for damage caused by delayed freight, where the cause of the delay is an 
organized strike, which neither the railroad company nor the civil authorities can 
control. Haas v. Kansas City, F. S. @ G. R. Co., 7S. E. Rep. 629 (Ga.). 


CONSTITUTIONAL LAw — CHINESE ExcLusion Act oF 1888. — The petitioner, 
a Chinese laborer, had in his possession a return certificate issued by the United 
States government. At the time that the Chinese exclusion act became a law — 
Oct. 1, 1888 —he was on the high seas en route for California; and, on ‘his 
arrival at San Francisco, was denied admittance to the United States. It was 
urged that the act was unconstitutional as depriving petitioner of a vested right, 
and as being an ex post facto law. Held, that the act applied to petitioner; that 
the return certificate was not a contract giving a vested right, but simply evidence 
to identify a person entitled to privileges provided for in our treaties with China; 
and that the act was not an ex ost facto law, because a Chinaman’s departure 
from the country is not made, and is not in the nature of, an offence. Jn re Chae 
Chau Ping, 36 Fed. Rep. 431 (Cal.). 

ConsTITUTIONAL LAw — EMINENT DoMAIN—TAKING PROPERTY WITHOUT 
CoMPENSATION. — The act of Congress of Aug. 1, 1888, authorizes designated 
government officers to acquire for the United States, by condemnation, real estate 
for the erection of public buildings, and confers upon the United States Circuit 
and District Courts jurisdiction of the condemnation proceedings, but does not 
provide for compensation to the owner. Held, that the act is not in conflict with 
the clause of the Constitution of the United States declaring that private property 
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shall not be taken for public use without just compensation, as the act must be 
read with the Constitution, and it must be assumed the courts will not award 
process of condemnation unless compensation be provided for. Jn re Rugheimer, 
36 Fed. Rep. 369 (S. C.). 

ConsTITUTIONAL LAw — Ex Post Facto Laws — Act VoIp IN Part. — 
The rule laid down in Cooley’s Const. Lim. (5th ed.) 215, that ‘‘a general law 
for the punishment of offences, which should endeavor to reach, by its retroactive 
operation, acts before committed, as well as to prescribe a rule of conduct for the 
citizen in future, would be void so far as it was retrospective; but such invalidity 
would not affect the operation of the law in regard to the cases which were 
within the legislative control,” is cited as the ratio decidendi in Faehne v. People 
of New York, 9 Sup. Ct. Rep. 70; s.c. 16 Wash. L. Rep. 763. 


CONSTITUTIONAL LAw— LEGISLATIVE ACT DEPRIVING MUNICIPALITIES OF 
Potice Power. —An act of the Massachusetts Legislature, providing that the 
police of the city of Boston shall be put under the control and management of 
a board of police appointed by the Governor of the State, is a constitutional 
exercise of legislative power. Under the State Constitution giving the Legisla- 
ture power to establish a municipal government in any city or town, to grant 
privileges and immunities to its citizens, and to pass all laws the Legislature 
judges to be for the “‘ good and welfare” of the Commonwealth, ‘‘ the powers and 
duties of all the towns and cities, except so far as they are specifically provided 
for in the Constitution, are created and defined by the Legislature,” and subject 
to its control. The act in question violates no provision of the Constitution, and 
the court ‘“‘ cannot declare an act of the Legislature invalid because it abridges 
the exercise of the privilege of local self-government ina particular in regard to 
which such privilege is not guaranteed by any provision in the ” Constitution. 
Com. v. Plaisted, Mass. Sup. Ct., Rescript of Jan. 6, 1889. 

See Cooley’s note on ‘‘ Local Self-Government,” 1 Story on the Constitution, 
4th ed., § 280, the general tendency of which is in conflict with the doctrine of 
Com. v. Plaisted. So long, it is said, as municipal corporations for local self- 
government exist, ‘‘though the State may lay down rules for the regulation of 
their affairs and the management of their property, it is nevertheless a part of 
the right of self-government that the people concerned should choose their own 
officers who are to administer such rules and have the care of such property, 
and the State cannot appoint such officers, as it might those who are to perform 
duties of a more general nature for the public at large.” Jbdzd., p. 197, and cases 
cited. 


CoNSTITUTIONAL LAw — PATENTS — SuIT BY GOVERNMENT TO SET ASIDE 
FoR Fraup. — A suit will lie by the United States government in the United 
States Circuit Courts to set aside a patent for an invention, on the ground that 
it has been obtained by fraud. The analogous cases establishing that the United 
States government has the right to bring suit in its own courts to set aside land 
patents issued by the government, obtained by the fraud of the patentee, rest 
either upon the ground that the government has a direct pecuniary interest in 
the result, or that it is under an obligation to bring the suit, either to an indi- 
vidual who will be thereby benefited, or to the public. ‘The essence of the 
right of the United States to interfere in the present case is its obligation to 
protect the public from the monopoly of the patent which was procured by 
fraud.” United States v. Bell Telephone Co., 9 Sup. Ct. Rep. 90; s.c. 38 Alb. 
L. J. 473- 

CoNSTITUTIONAL LAW — RIGHT TO JuRY TRIAL. —A statute which extends 
the jurisdiction of a court of equity to quiet titles to cases where the lands are 
unoccupied is not unconstitutional as depriving the defendant of the right to 
trial by jury secured by the Constitution, for such constitutional provision ex- 
tends only to cases where the common-law trial by jury was customary, and 
at common law ejectment did not lie where defendant was not in possession. 
Grand Rapids & I. R. Co. v. Sparrow, 36 Fed. Rep. 210 (Mich.). 


CoNSTITUTIONAL LAw — STATUTE IMPAIRING OBLIGATION OF CONTRACTS. 
— A statute of the United States gave the United States the right to sue in tort 
for the cutting of certain timber on public lands. Under this statute a cause 
of action accrued against defendant, but no suit was brought until after the 
statute was repealed. Held (semble), that the repeal of the statute did not 
take away this right to sue defendant in tort, for defendant’s obligation might be 
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regarded as contractual, since the tort could be waived and assumpsit brought, 
and the Constitution forbids the passage of any law impairing the obligation of 
contracts. United States v. Williams, 19 Pac. Rep. 288 (Mont.). 


CoNTRACT — ACCEPTANCE OF OFFER BY TELEGRAM.—A contract made 
by telegraph is completed when a telegram accepting an offer is ‘despatched. 
Cowan v. O’Connor, 20 Q. B. D. 640 (Eng.). 

This case is, in effect, one more. authority added to the list in support of 
the proposition that a contract is complete on the mailing of the letter accepting 
an offer. Household Ins. Co. v. Grant, 4 Ex. D. 216. See 1 Harv. L. REv. 
146, for a moot-court decision by Prof. Frederick Pollock in support of this view. 
The theoretical objections to this view are clearly stated in Langdell’s Sum. of 
the Law of Contracts, §§ 6-16, with a full discussion of the authority fro and con. 


CoNnTRACT — CONSIDERATION — PART PAYMENT OF Dest. — The doctrine of 
Foakes v. Beer, 9 App. Cas. 605, that the payment by a debtor of part of a debt 
actually due is not a good consideration for a contract not to take proceedings 
for the recovery of the residue, is not applicable to a case where a solicitor gave 
his personal check for part of the sum due from his client to another; because 
here there is something which can be a ‘‘ new and different benefit to the person 
entitled to the larger sum of money,” and there is, therefore, sufficient consider- 
ation for an accord and satisfaction. Bidder v. Bridges, L. R. 37 Ch. D. 406. 

The case is criticised in 4 Law Quart. 368, as frittering away the rule laid down 
in Foakes v. Beer. 


CoNTRACT FOR THE SALE OF LAND — DEVISE oF THE LAND TO VENDEE — 
SPECIFIC PERFORMANCE. — Defendant contracted to buy land of plaintiff’s testa- 
tor, but before conveyance or payment of the purchase-money, the testator died, 
devising the land to defendant and another equally. Held, that the devise hav- 
ing been assented to by defendant, superseded, and so relieved defendant from all 
liability under, the contract. Taylor v. Hargrove, 7 S. E. Rep. 647 (N. C.). 


ConTRACT — SPECIFIC. PERFORMANCE. — The vendee of land, which was sit- 
uated in another State, agreed to give his note for the purchase. price and to 
secure it by mortgage on the land. After conveyance of the land he refused to 
give the note and mortgage. Held, that vendee’s promise may be enforced in 
equity, on the ground that the remedy at law is inadequate. Hicks v. Turck, 
40 N. W. Rep. 339 (Mich.). 

DEEDS — QUITCLAIM DEED IN CHAIN OF TITLE — Bona FIDE PURCHASER. — 
A grantee in a warranty deed, whose grantor has a warranty deed, and who acts 
in good faith and without actual notice, is entitled to protection as a bona fide 
purchaser, notwithstanding the existence of a quitclaim deed in the chain of title. 
Sherwood v. Moelle, 36 Fed. Rep. 478 (Neb.). 

EVIDENCE — WRITINGS — CONDITION PRECEDENT PROVED BY PAROL. — In 
an action on a written agreement to raft logs, it was held not permissible to show 
by oral evidence that the logs were not to be rafted until the plaintiff furnished 
the necessary rafting gear. Meekins v. Newberry, 7 S.E. Rep. 655 (N. C.). 

It is generally held permissible to prove by oral evidence a separate oral agree- 
ment constituting a condition precedent to any liability under a written contract. 
See Steph. Dig. Ev. § go (3), and cases cited. 


FRAUDULENT CONVEYANCES — INSURANCE POLICIES — RIGHTS OF CREDITORS 
AGAINST BENEFICIARIES. — Insurance taken out by a husband upon his own life 
for the benefit of his wife and children, in jurisdictions where the proceeds may 
enure to her or their separate use, cannot be recovered by such creditors, 
although the husband was insolvent when the policies were issued, and the pre- 
miums were paid out of his own money, since such insurance is taken upon 
the interest of the wife and children in the husband’s life. Nor can creditors 
recover out of the proceeds of such policy the amount of the premiums so paid, 
unless there is proof of actual fraud on the part of the wife or the insurance com- 
pany, or the provision tor the family is excessive. Cent. Nat. Bankv. Hume, 9 
Sup. Ct. Rep. 41; s. c. 16 Wash. L. Rep. 777. 

This, say the court, is not like the case where a husband, having insured his 
, own life for benefit of himself, his executors, etc., subsequently assigns this 

policy to his wife and children, such assignment by an insolvent husband being 
in fraud of creditors. The husband here does not insure his own interest in 
his life, but takes out the policy on the insurable interest which his wife and 
children have in his life; he virtually gives his wife and children the annual 
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premiums that they may insure their interest in his life; such gift of annual pre- 
miums to his wife and children, not materially reducing the creditors’ chance of 
recovering their debts, is not in fraud of creditors, unless there be actual fraud 
or an unreasonable provision. An insolvent husband has a right to make rea- 
sonable expenditures for the support of his wife and children while he is living; 
by analogy he has a right to make a reasonable outlay to secure their mainten- 
ance after his death. 


HiGHways — DEDICATION.—A grantor of land described the premises in 
his deed to defendant as. bounded on certain streets. There were no streets 
at the place designated, but only unenclosed strips of land belonging to the 
grantor, which the public used as streets for more than five years subsequent to 
the grant. Held, a complete dedication and acceptance of the streets. City of 
Eureka v. Croghan, 19 Pac. Rep. 485 (Cal.). 

HiGHwaAys —RiGut oF ABUTTERS TO LIGHT AND AIR— USE oF STREET 
BY RAILROAD. — Held, that appropriating a public street to the construction and 
operation of an ordinary commercial railroad upon it, is not a proper street use; 
that it is an interference with a lot-owner’s easement to light and air, which 
amounts to a taking of his property within the meaning of the Constitution; and 
that the lot-owner may recover whatever damages are thus caused to his lot. 
Adams v. Chicago, B. & N. R. Co., 39 N. W. Rep. 629 (Minn.). 


INSURANCE, FIRE — CONDITIONS AGAINST INCENDIARISM. — Plaintiff in- 
sured his premises in the defendant company, a condition in the policy providing 
that it should not cover any loss ‘‘ occasioned by or in consequence of incendiar- 
ism.” The owner of the adjoining premises feloniously set fire to his house, and 
the fire spreading burned the plaintiff’s premises. Hedd, that the plaintiff could 
not recover on the policy. ‘The word ‘incendiarism,’ as used in the condition 
in question, . . . includes any act of incendiarism wherever committed, 
which directly causes the loss or damage sued for.” Walker v. London & Prov. 
F. Ins. Co., Irish Exch. Div., Nov. 7, 1888; reported in 38 Alb. L. J. 471. 


LARCENY — OBTAINING PossESSION BY FALSE PRETENCE. — Defendant 
ordered an overcoat and pantaloons of a tailor. Afterwards, in the absence of 
the tailor, at the request of defendant, an employee gave the garments to defend- 
ant and accompanied him to his room to receive the pay forthem. At the 
foot of a flight of stairs defendant asked the employee to wait for him while he 
went up to get his key, and disappeared, but did not return. Hedd, that he was 
guilty of larceny. State v. Hall, 36 Fed. Rep. 107 (Iowa). 

MALPRACTICE — CLAIRVOYANTS. — In an action against a clairvoyant physician 
for malpractice, the court was asked to charge, that if at the time defendant was 
called to treat the plaintiff, both parties understood that he would treat him 
according to the approved practice of clairvoyant physicians, and that he did so 
treat him with the ordinary skill and knowledge of the clairvoyant system, 
plaintiff could not recover. Held, that the request to charge was properly 
refused. Instead of the words ‘‘ with the ordinary skill and knowledge of the 
clairvoyant system,” the instructions should have read, ‘‘ with the ordinary skill 
and knowledge of physicians in good standing practising in that vicinity.” One 
who holds himself out as a healer of diseases must, no matter to what particular 
school or system he belongs, be held to the duty of reasonable skill, in the light 
of the present state of medical science. Nelson v. Harrington, 40 N. W. Rep. 
228 (Wis.). 

MARRIAGE AND DIvoRCE—JUDICIAL SEPARATION CANNOT BE GRANTED TO 
PARTY GUILTY OF ADULTERY. — Where, on a petition by a wife for a dissolution 
of marriage on the ground of cruelty and adultery, the husband, in a cross-peti- 
tion, charged the wife with adultery, and all the mutual charges were sustained by 
the evidence, held, that as the wife had been guilty of adultery, the court could 
not grant hera decree of judicial separation. Otway v. Otway, Court of Ap- 
peal (Eng.), May 8, 1888; noted in 85 Law Times, 27, and Weekly Notes, 
1888, p. 117. 

Siommeond v. Drummond, 30 L. T. 117, P. & M., approved; Otway v. Otway, 
13 Prob. Div. 12, reversed. 

NEGLIGENCE — BarE LiceNsEE. — Acts done by the owner of fixed property 
on his premises, which would be actionable negligence if done on a highway, do 
not necessarily put him under liability to bare licensees, whom he had no reason 
to know were on the premises. Thus, although a runaway horse on the highway 
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is prima facie evidence of negligence (Watson v. Weeks, unreported), the care- 
less act of a farm servant, causing a farm horse to run away and knock down a 
visitor crossing the farm, does not render the farmer liable to the visitor for any 
— of duty. Tolhkausen v. Davies, 57 L. J. Q. B. 392; noted in 4 Law Quart. 
488. 
See Corby v. Hill, 4 C. B. N. s. 556, and note, for cases on duty of owner of 
premises to bare licensees. 


NEGLIGENCE — IMPUTED NEGLIGENCE. — The plaintiff was injured by being 
thrown out of a vehicle driven by a person who had invited her to drive, whose 
efficiency she had no reason to doubt, and over whom she had no control. Held, 
that his negligence was no bar to her recovery against the town for a defect in 
the highway. Town of Knightstown v. Musgrove, 18 N. E. Rep. 452 (Ind.).. 

The court denied the doctrine of Thorogood v. Bryan, 18 C. B. 115. The 
case of The Bernina, 12 P. Div. 58, 57 L. J. Rep. Q. B. 65, was not cited. See 
2 Harv. L. REv. 140; and see, also, Hoagv. R. R.Co., 18 N. E. Rep. 648 (N. Y.). 


NEGLIGENCE — VOLENTI NON FIT InyJuRIA.—In an action for negligence against 
a railway company for injuries sustained by the plaintiff in falling down steps 
leading to the platform of the railway station, which were in a dangerous condi- 
tion, it was held that an admission by the plaintiff, on cross-examination, that 
he thought it was dangerous to go down the steps, was not sufficient to entitle 
the defendants to succeed on the ground that the maxim volenti non fit injuria 
applied, but that the onus of proof lay upon the defendants to show that the 
plaintiff ‘freely and voluntarily, with full knowledge of the nature and extent of 
the risk he ran, impliedly agreed to incur it,” and to establish the fact that the 
maxim applied. Osborne v. London & N. W. Ry. Co., 59 L. T. Rep. N. s. 
227 (Eng.); s. c. 38 Alb. L. J. 460. 

The authority of Thomas v. Quatermaine, 18 Q. B. D. 685, is questioned. 


SALE — WARRANTY — RECOUPMENT OF DAMAGES. —A warranty by the vendor 
of a printing-press, that the machine will work “ satisfactorily,” does not entitle 
the vendee to recoup damages in an action against him for the price. If the cov- 
enant had been that the press should work well, the ordinary rule would have 
applied, and the damages would have been the difference in value between a 
press which would work reasonably well, and that which was actually furnished ; 
but it is impossible to fix the value of a machine which would work to the “sat- 
isfaction” of defendant. Campbell Printing-Press Co. v. Thorp, 36 Fed. Rep. 
414 (Mich.). 

The opinion contains a very excellent discussion of the authorities on sales 
with warranties. 


Trusts — CONSTRUCTIVE TRUSTS — PURCHASE BY ATTORNEY OF OUTSTAND- 
ING TITLE. — An attorney, employed to prepare an abstract of title to land about 
to be sold by his client, discovered a defect which he concealed. The land was 
conveyed to the proposed purchaser by a warranty deed. The attorney then, by 
false representations, procured from the proper parties the legal title for himself. 
Held, that he could not maintain ejectment, since he was a constructive trustee 
or a5 legal title for his client’s grantee. Downard v. Hadley, 18N. E. Rep. 457 

nd.). 

It is doubtful whether the trust was based on a duty owed by the attorney to 
the grantee, or whether it was based on the client’s equity against the attorney, 
to which the grantee became entitled by virtue of the warranty. 

WATERS AND WATERCOURSES — RIGHT OF THE STATE IN GREAT PonDs. — 
The State of Massachusetts authorized by statute the city of Fall River to take so 
much water from a pond called ‘“‘ Watuppa Pond,” that owners of land bordering 
on a natural stream flowing therefrom were greatly damaged. It was held that 
the ‘‘ Colony Ordinance of 1647,” providing that householders shall have free 
fishing and fowling in any great ponds over ten acres in size within the pre- 
cincts of the town, and may pass and repass on foot through any man’s land, so 
that they trespass not on corn or meadow land, vests in the State both the jus 
publicum and the jus Jrivatum in great ponds, so that it can devote their waters 
to a public use without compensation to those injured thereby. Watuppa Res- 
ervotr Co. v. City of Fall River, 18 N. E. Rep. 465 (Mass.). 

For a criticism of this case see ‘‘The Watuppa Pond Cases,” 2 Harv. L. 
REv. 195. It should be noticed that the statement, made by Chief Justice 
Morton in his opinion, that by Statute of 1869, c. 384, the State of Massachusetts 
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released its proprietary right in great ponds under twenty acres in size to the 
owners of the shores, seems not strictly correct, since the statute purports to re- 
lease only the right of fishery in such ponds. See P. S. c. 91, §§ 10, 11, and 
Statute of 1888, c. 318. ‘‘ Great ponds” appear to remain those over ten acres in 
size, according to the Colony Ordinance of 1647. 





REVIEW. 


SELECT PLEAS OF THE Crown. Vol. I., A.D. 1200-1225. Ed- 
ited for the Selden Society, by F. W. Maitland. London: Bernard 
Quaritch. 8vo. xxx and 164 pages. 

The Selden Society and its editor are to be congratulated upon the 
first fruits of this new organization. The work of Mr. Maitland is of 
the high degree of excellence that was to be expected from the editor of 
Bracton’s Note Book. The translation of the Latin text is especially 
successful. 

Of the many points of historical interest, only one or two can be here 
indicated. Originally, actions for a battery or for an asportation of 
chattels were determined by wager of law in the popular courts of the 
hundred and county. With the growth of the feudal state these 
actions, except in case of a trivial battery, became convertible, by the 
addition of the words feloniter, vi et armis, and contra pacem regis (or 
ducts), into appeals of felony, determinable by wager of battle in the 
royal courts. Later, by the omission of felonzter, the appeal became 
the familiar action of trespass, with trial by jury. The book before us 
shows that trespass guare clausum fregit had a different course of 
development. From case No. 35 it appears that there was no appeal 
of felony for a simple entry upon land unaccompanied by a battery of 
the occupant, or an asportation of his chattels. Such an entry, like 
a trivial battery, was, doubtless, regarded as too slight an offence to be 
visited with the penalties of felony. On the other hand, after trespass 
became concurrent with the appeal of felony for a battery or asporta- 
tion, it was but natural to admit trespass guare clausum fregit in the 
curta regis, in competition with the similar action in the popular 
courts. 

Cases Nos. 88, 105, and 126 (see also 3 Bracton’s Note Book, case 
No. 1664) make it plain that the much-quoted rule, ‘* A bailee may 
sue a wrongdoer because he is liable over to his bailor,” was an estab- 
lished doctrine at the beginning of the thirteenth century. It seems, 
also, that in England, as upon the Continent, the bailor could not, 
in early times, sue the wrongdoer. The bailee had the chattels, the 
bailor had but a right to have them. In other words, the bailee 
could, and the bailor could not, prove that the chattels, when taken, 
were ‘sua.’ By regarding the possession of the bailee at will as the 
possession of the bailor, the courts, in the time of Edward III., gave 
the bailor also a right of action against the wrongdoer. 

F. B.A. 





